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-PREPACE, 

This Manual has been prepared fiom the lectures delivered by 
me in He Government Law Schoo] Bombay, It is hoped that it 
will be lound useful ay a guide to the study of Tindu Law in this 
Presidency, and as welljas in those parts of Igdia when the Mitak- 
shaia is the prevailing! authority, In order to keep within mode" 
rate limits, historical disquisitions have becn as far as possible 
ayoided. Only so much of the history of the law on any point 
being given as was necessary to an intelligent appreciation of the 
law as it now stands. In a work of this kind ‘a fice use of the 
writings of such classical authors as Mr, Mayne, Messtss, West and 
Bible, and many others was inevitable, T trust that in the use 
T have made of these teamed teatises £ have not overstepped 
legitimate limits, 1 believe I have im every case been punctilious 
in acknowledging my indebtedness, 


£t will be noticed that only 60 much of the law prevailing else. 
where thag | in Bombay, has been included as was necessary to put 
the student on his guard against falling into the enor, of confusing 
texts and decisions not applicable to this Presidency, with those 


which do apply, 


I should be glad if any who may use this hook would be good 
enough to point out to me such enors or omissions as they may 
discover," Such communications will be gratefully acknowled red. 
T have to thank Mr. D. J Surty for his assistance m preparing 
the index, . 
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HINDU LAW 


INTRODUCTORY, 


[1 is unnecessary to linger at tho outset upon any recondite 
considorations concomming tho origin, natme and gowces of 
Thndu Law. Tho student who costes information on these 
points can casily procure it in greater or loss quantity from the 
works of fommod authors, Mimopean and Native, who havo 
mado theso mattors then special study.  [t 18, howovor, highly 
Aesiiablo that we should fully apprehend where to look fot the 
Jaw upon any point ag it may ariso, 


[tis important to vomember in this connection that Hindu 
Gaw has ue local habuation—it could naver be corsectly spokon 
of as a dea loci, Whether an individual is governed or no by 
Tfindu law doponds, not upon his domicile, but on his personal 
status, It does nol depond even upon bis roligion.” Ifo may 
bo a Mahomedan and yet governed by Hindu law, aud as. wo 
shall soo, even Orthodox Hindus may bo subject to laws 
mataially difecht to those govanitg the genoral, body of 
their co-ichigionists, 


2 


What is required, therefore, for practical purposes is a guide 
“by which to ascerlain the law applicable lo any particular 


individual. 

Though as hag beon said this question is primarily ono of 
porsonal status, yet it is equally true that tho general body of 
Hindus inhabiting different parts of Lndia are, for the most 
part, subject to the laws prevailing in the localily | tO which 
they belong: bearing it always in mind that if they move into 
another locality they may take the laws of their personal 
status with them. 


And here it is proper to emphatically warn the sladent 


entering on the study of Hindu Jaw, against accopting genoral 
propositions, There docs not appear Lo be one single proposi- 
tion of Hindu law which can be stated without rosorvation ov 


exception. 


rmapier AUTHORITIES, 


E—SROUTE AND SMITRI, 


According to the text writers “The two groat categorios of 
primeval authority are the Sruti and Smitrt.” The Sruti or 
Vedas have no practical importance cousiddred as sources of 
fey, however valuablo in other respects. Al! the works which 
come undor the head of Smitris (or recollections of the Rishis 
or sages of antiquity) agree in this, that they claim and ave 
admitted to possess an independent authority; every part of 
the work has the samo weight, and is regarded as tho uttor- 
ance of infalliblo trath, Tho best known aro tho Dharmasns- 
tras ascribed to Manu and Yajnavallcya, 


1 —COMMENTARIES, 


Noxt in order como tho Commentaries; spoaking of these 
Mayno says, “lar the woightiest of all is that by Vignavesvara 
known as the Mitakshara, Its authority is suprema in the 
City and Provinces of Benaros, aud it stands at tho load of the 
works roforred to a6 setting the law in the South and West 
of India, tt is the basis of the works which set out the law in 
Mithila, Ju Bengal alone it is to a certain extont superseded 
by the writings of Jimuta Vahana and his followers, whilo in 
Gujerat the Mayukha is accepted in proference to, it, in the 
vory fow poiuts on which they difler.” “ 'Tho age of Vignanes- 
vara has boon fixed by recont research to be tho Intter part of 
the: cleventh contury. Uis work is followed ,with occasional 
though slight*"varinnces by the writers to whon special woight 

. is atbributed in the other Provinces,” (Mayno, p. 2p.) 
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In ‘Bombay tho, Mitakshara is supplemented by te other 
works, the Vyavahara Mayukha and the Viramitrodaya, ‘lhe 
Mitakshar taking the first placo in tho Maratha country and in 
Northern Kanata and Ratnagiri, while in Qujerat and in the 
Island of Bombay, (except on questions of inheritance) the 
Mayukha is tho paramount authority, Jn Ahmednagar, 
Poova and Khandeish, tho Mayukha appoars to bo an anthovity 
equal to that of the Mitakshara. 

Two subordinate works on adoption also possoss a particular 
authority on that subject, these are :— 

(1) The Dattaka Chandiika and the (2) Dattaka Mimansa, 

Tn qualification of tho remarks of Mr. Mayno alroady cited 
concaruing the authority accorded to the Mitakshara in Bon- 
gal, two other passages in the samo author's wouk must not bo 
lost sight of. Speaking of tho authorities ruling in Bonga) le 
writes:—“In Bengal tho Mitakshara and the works which fol- 
low it have no authority except oa the points where tho law of 
that province is in harmony with the rest of India, dn als 
points on which they divagreo the Daya Bhaga ol Jimuta Var 
huna is the starting point just as the troatise of Vignavesyara 
is elsewhore,” (Mayne, p. 30), and a little further on “any ono 
who compares tho Daya Bhaga with the Mitakshara will 
observe that tho,wo works diffor on the imost vital points and, 
that they do so from tho conscious application of comploluly 
different principles,” (Mayne, p, 33). 

These differences are so important as to ronder their thu- 
rough mastery essential for any intelligent study of ftLlindu 
Law, 

They have been-summarised as follows :—- 


i—Reuicious Evercacy. 


: ‘ 
The Dayo Bhaya of Jimuta Vahana) lays don the prin 
ciple of religious cflicacy as tho iuling canon in determining 
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‘the order of succession: consequently it rejects tho preference 
of agnales to cognates which distinguishes the olhor systems 
and arranges and limits the cognates upon principles pecyliar 
to itself, 

2,—Prorrrry By Brevie, 


~ It wholly denies the doctrine that property is by birth which 
_is the corner-stono-of the joint-family system. Ienco it treats 
the father as the absolute owner of the property, and author- 
ises him to dispose of it at his pleasure, It also refuses to 
recognise any right in tho son to a partition during his father’s 
life, 
8.—SmAREs WELD In Quast Severinry, 

It considers the brothers and other collateral members of a 
joint family as holding their shares in quasi severalty and ro- 
cognises their right to disposo of thom at their pleasure while 
still undivided, 

4,—Succusston by Wipow, 

Tt recognises the right of a widow in an undivided family t 
succeod to her husband’s share if ho dies without issuo and tc 
enforce a partition on her own account; v, Mayne, Chaptor IT 

On theso points the rest of India, for the most part agrees 
to differ from ‘Bengal. Tho only important variation is the 
high rank in succession given to fomales in Bombay. 

(‘Chis auliject will bo fully doalt with in its propor place). 

Tho noxt direction in which wo should turn for guidance is 
that of tho law as Jnid down in the Law Courts, 

1L—JUDICIAL DECISIONS, 

Whatover view may be taken of the effect which these hav 
shad in checking or developing the giowth of Ifindu ‘law, 
whether their influence be regarded ‘as bad br good there can 
‘bo no doubt whatever as to their importance. There are very 
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few corners of the Hindu law into which thoir influenco has 
not penetrated for good or evil: and itis with these decisions 
that legal practitioners and administrators must chiofly con- 
cert thomselyes, * 


One fact, however, must bo noted: namoly, that the diree- 
tion given to the stream of judizial interpretation of the Hindu 
teats was the work of the Pandits attached bo tho Courts, who 
were only abolished gs official reforces by’ Act XT. of 186-4, 


The Janguage of their Lordships of the Privy Council regard~ 
ing the value of tie opinions of tho Pandits has not always 
been given effect to. Shey say in, ‘The Collector of Madura a. 
Mootoo Ramalinga, 12 Moo, I. A. 397, at p. 488, “Their Lord- 
ships cannot but think that the opinions of the Pandits have 
been too summarily dealt with by tho judges of the igh 
Court. Theso opinions, at one time enjoined to be followed, 
and long directed to bo taken by the courts, wero official, and 
could not be shaken without weakoning tho foundation of 
much that is now received as Hindu law in various parts of 
British India. . . . The epinion of a Pandit which is found to 
be in conflict with tho translated works of authority may 
reasonably be rejected; but thoso which aro consistent with 
such works should be accepted as ovidenco that tho doctrine 
which they embody has not become obsolete, but ia still 
received as part of the customary law of tho country.” 


Hindu law though nominally based on sacred writings, is in 


teality based on usage. Tho supremacy of custom is recognised 


in the frankest manner by the ancient writers themselves, 
Thus Manu says “Immemotrial usage is transcendent law— 
holy sages well knowing that Jaw is grounded on immomorial 
custom, embraced as the root of all piety, good usages, lone 
established,” 


The fullest weight should therefore be givén toAho remain 
ing and ultimate guide. 
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1¥.—€ STOM, 


The subject was carefully considered by the Privy Council-én 
Soorentranath Roy v. Mussunitt Eeeramonee, 12 Moo, I, A. 
8L, In that caso a Linda family migrated many genere- 
tions Ubforo tho suit from Mithila whore the Mitakshliara was 
and gtill ‘is tho provailing law; and settled in Bengal, whero 
tho Daya Bhaga provails, acquiring teal and personal properly 
situate thore. ‘Lhe family continued joint, retaining their cus- 
toms, usages and religious observances, as before their emigra- 
tion, according to the doctrines of tho Mitafshaia, Lt was 
hold: that tho Mitakshara and not the Daya Bhaga, the lex 
loci, was tho governing aathority to determine the right of sue- 
cession. ‘Tho provalenco in any part of India of a special rule 
of descent in a family, differing from the ordinary couiso of 
descont common in the locality among people of the lika class, 
or taco, stands on tho footing of the usage or cuslom of the 
family, which having a legal origin and continuance, regulates 
the succossion, 


As to presumptions thei: Lordships hold, “As the prosump- 
tion is, that tho mombors of a family so omigrated continue 
such family customs, tho onus is upon a party who alloges 
cessalion of such custom to prove that fact: but a fumily so 
emigrating may rotain its religious ites and obsei vances, and 
yot acyuiesco in a devolution of property, in tho common 
course of descout amongst potsons of tho samo race, in the 
district in which they have settled.” .. . “ Whether the pro- 
porty bo ancestral or self-acquired, the custom is capable of 
attaching ‘aud being destroyed, equally as to both,” (v. p. 91 of 
the report), On the other hand, in the absenco-of any custom 
to the contrary, or of any satisfactory evidence to show what 
form of Uindu law thoy havo adopted, the mombeis of a 
family who hayo adoptod the Hindu religion ate governed by 
the school of Hindu law in force in the locality avheto they 
‘reside, Ram Das wv Chandria Dassia, LL, 2. 20, Cal, 409, 
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This last case is an instanco of a class of casos in which ques~ 
tions of eusfom arise, (1) among persdns bound in goneral by 
Flindu law, but departing in particular instances from tho law 
governing their Hindu noighbours, But such  qnestions 
also arise, whero (2) though Hindu law is generally accepted the 
religious sanctions are denicdand variances naturally fond to 
ineveaso, In all cases of this nature tho language of tlie Privy 
Council in Ramalukshmi Ammal v Sivanantia, [ Moo. l., 
A, 570, at p, 685, fnust be bome in mind. “Their Lordships 
are fully sensible of the importance and justice of giving ellect 
to long established usages existing in particular districts and 
families in India, but it is of the essonce of special usages, 
modifying the'ordinary law of succession that they should be 
ancient and invariable, and it is further essential that thoy 
should be established to be so by clear and unambiguous 
evidence,” 


In the Collector of Madura v, Mootoo Ramalinga, 12 Moo. 
I, A. 897, known better as the Ramnaad case, the Privy Coun- 
cil point out the manner in which judges are to approach such 
questions “The duty, therefore, of an European judge who is 
under the obligation-to administer Hindu law is not so much 
to enquire whether a disputed doctrino is fairly doducible from 
the earliest authorities, as to ascertain whether it has beon 
received by the particular school which governs tho district 
with which he has to deal, aud has there beon sanctioned by 
usage, For, under the Hindu syslom clear proof of usage, will 
outweigh the wrilten text of the law,” (p. 436). 


With regard to the onus of proof in suits involving quostions 
of custom it has been held: that in a suit brought to maintain 
the plaintiff's title as heir against a defendant who relicd upon 
an adoption as defeating the title of tho plaintiff, tha burden 
of proving the adoption to be permitted by tho family custom 
was upon those’ who afleged it to be so, as tho fyynily (in Bon- 

gil) though it affected te be Hindu, was uot so by descent and 
origin, whereas if the family had been geuorally govorned by - 


9 


Hindu law the aus would havo heen on those who alleged tho. 
oxclusion of the right to adopt. Fanindra v. Rajeswar Das, 
LR, £1, Cal. 463. Though it must be noted that even in'a 
pucca Winda family thero might bo a custom which barred 
inheritance by adoption, Rajah Bishnath Sing ». Ram Charu 
Majmedur, 8. D. A. 1850, p. 20, Customs may be adopted and 
discontiuod, bat their oxistunce or cossation cannot in any 
way affect the proporty, once it has passed out of tho family, 
Rajkishen Singh v Ramjoy Sarma, bh. , Re, t Cal. 186. Aa Me. 
Mayne puts it—a custom docs not run with the land: onee 
discontinued or abandoned it cannot be revived at will, 

It is a vory ancient axiom of English law that no custom can 
bo recognised by courts of law if it bo immoral or contrary to 
public policy. The application of this doctrine has led to not 
alittle confusion in Indian courts. Nowhere perhaps is this 
more apparent than in the case of dancing girls abtached to 
Hindu tomples, whoro rights of suecession and adaption, in- 
volving claims to property and emolumonts, have como befora 
English judges for discussion, 


In Matura Naikin vw Ms Naikin, 1 TR. 4 Bom, 5-45, West 
J., refused to recognise a custom among naikins to adopt, and 
at p. 665, oxpresses a doubt :—" Whothor in such circumstances 
tho endowments enjoyed by such guilds of womon ought to be 
recognised and protected by Uso law without a reform of thoir 
opsential condition,” 


Bat in Tara Naikin ». Nana Gaksman, 1, D, BR. 14 Bom, 20, 
Sir Ch. Sargent and Mr dustice Cundy held: that the exis. 
tonce in India of daucivg yirls in connection with Lindu 
tomples is according to the auciont established usage, and Lhe 
court would nob be justified in refusing to recognise oxisting 
sndowmenfs in, connection with such an inglitution, Accord 
ingly when “tho plaintiff sued, as tho adopted daughter of a 
dancing girl attached to temple, t6 have het right declared to 
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‘manage tho Iands attached to the tomple, her suit was allow- 
ed: on the grounds that the lands belonged to tho tomple and 
the-adoption was merely the customary mannor of nominating 
a successor in the management.’ 


On tho other hand in Madras it has been repeated helt 
that such adoptions will not be ‘upheld where thore is aecrimin- 
al intention within section 873 of the [Indian Penal Code; v 
Kamalakshi v. Ramasami Chotti, IL. 2,19 Mad. 127 and’ 
Sanjivi v, Jalajakshi, I. L, B., 21 Mad. 229. 


It sometimes leappens (3) that owing to special circum- 
stances, the principles of Hindu law become moro or lexs 
wholly inapplicable, in families formerly governed by them, A 
good example of this class of cases is to be found whero tharo 
has been a change of religious belief, Thus tho Khojas, who 
were otigivally Hindus, but who became converts to Mahomod- 
anism some 400 years ago, still retain many Hindu usages, 
notably those relating to inhoritanco and succession. Ahmad- 
bhoy Hubbibbhoy v, Cosaumbhoy Ahmedbhoy, LT T.R, 18 
Bom. 534, 

The history of the Khojas, and of the Cutchi Momons, whose 
case is yery similar, is admirably summed up by Sir Makine 
Porry in the Kbojas and Momons caso. Perry’s Oriental Cases, 
p. 110. 

In a recent Bombay case tho following principlos wore laid 
down as settled law governing Uindn converts to Mahomod- 
anism :-— 

(1) Mohomedan law genorally governs converts to that 
faith from Hinduism ; but, 


(2) A well- established custom of such converts following 
the Hindu Jaw of inheritance would overide the 
general presumption, 


(8) This custom should be confined slictly to cases of 
succession and inheritance, 


ll 


(4) If any particular custom of succession bo alleged, which + 
is at vaiianco, with the goneral [aw applicablo to 
theso communities, the burden of proof lios on the 
party alloging such special custom, 


It ws further hold, that if evidence be given as to the 
gouoral provalenco of Hindu sules of succession in a Mahome- 
dan vommunity, in proference to the rules of Mahomedan Jaw, 
the burden of proof is dischargod, and it shon rests with the 
party, Cisputing the particular Hindu usage in question, to 
show that it is excluded from tho sphore of the movod yonoral 
usago of tho community, Thesame principles aro applicable to 
tho caso of Iindu convorts to Mahomedanism, such as Khojas 
and Cutchi Memons as wore applied to Christian convorts in 
Abraham yy, Abiaham, (9 Moo. I. A, 105). Bai Baiji v. 
Bai Sautok, 1, L. R. 20 Bom, 53, 


On tho other hand it has been laid down, that in the absence 
of evidenco to the contrary, the general rulos of Hindu law, 
will bind oven thoso sects which do not recogniso tho religious 
sanctions of the law: eg, tho Jains v Raklab o Chunilal, 
I... RB. 16 Bom, 347, and cases cited therein, 


Mr. Justico Ranado has recently discussod at length the 
position of tho Jains, holding that though not Brahmins, the 
Jains of tho Dosta Porwad caste were coitainly not Shudras, 
but Vaishyas by origin, and as such earried their luv with 
thom from Cujerat to the Belgaum Distict. Ambabai a, 
Govind, 1. L, BR. 23 Bom, 258, 


In Abraham v, Abraham, 9 M, LA. 195, the Privy Council 
held, that Llindus converted to Chiistianity, may renounce the 
old law by which thoy wore bound, aa they renounced their 
old aeligion, or if thoy think fit, they may abide, by tho old law, 
notifying that’hcy have renounced tho old icligion, But though 

, this may still hold good as a general principle, its application to 
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. Native Christians has been negatived by the Indian Succes- 
sion Act ‘gs inteypeted by the Maras and Bombay Tigh 
Courta, Ponnusaminadin ea Dorasuuid, 16. Ro 2 Mad, 209; 
Dagree v, Pavol, 1 la Le 19 Som. 783. 


du the Intter ease ib was hold that the Tudian Succossion 
Act and the rules of inheritance proscribed by it, ufply to 
Hlindus who havo become Christiaus; and ovideuco ‘to how 
that they and the, community to which they belong lavas 
retained the Tindu ‘custom of Inheritance, is Inadinisstble, 


Chapter (T—MARRIAGH, 


By far the most important part of Tlindu law is that which 
conceins the mutual rights, obligations and lisbilitios, incident 
to the family relations. * It is, therefore, with these wo will 
commence, 


The first step towards tho formation of any family relation is 
obviously Bedrothal. This is net, like maniago a religions acl : 
it amounts merely to a contact, which whatever may bo laid 
down {o the. contrary by the text writers the courts will nob 
enforce specifically, though damagos may bo awarded for its 
breach even when an interim injunction is refused, 


PARTIES TO TUE MARRIAGE. 


The selection of the parties to be married presents problems 
of some little complexity, According te the ancient authorities 
parties who are related to each other as Sapindas aro prohi- 
piled from mariage, indeed, according to somo they should «10% 
even belong to the same family, nor invoke the same ancestor. 
This prohibition to mfarry a person uf the samo kindred, 
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extended on tho father's side to tho 6th, or 7th degree, and on 
tho mother's, to the bth, or Sth dogroc, according to the mothod 
of counting adopted by dffteront authoritios. * Mt. Mayno says, 


p. 90, that in this way 2121 possible rolations avo rondored I- 
cligiblo for marriago, and he paints out that matters arorstill 
moro complicated whore ono of the partios is an adopted son, 
in which, caso sapindas both nattral and adopted aro excluded, 
Tho strictness of these rules has, howaver, been much modified 
‘by usage, moro capocially in tho Bombay Presidency, nud in 
Southern Ladia, 


Speaking genorally these rales aro less obgsorved among tho 
lowor castes, and givon more weight to by the Brahmins. 


Mixep Marriaugs, 


Mixed marriages botween persons of different castes, though 
recognised by the groat boidy of the older writors, have now 
become practically obsolete, 


In tho Bombay Presidency marriagos betwoon mombors of 
difforent sects of tho Lingayots havt heen held logal, Fakir- 
gaula vx, Gangi, [GL R22 Bom. 277, Tho restriction il is 
obyious docs not apply to sections of tho Sudra class, Narain 
Dhara», Rakal, LT. RB, Cal b. 


Disposan ov A Girt. 


Supposing the parties to be eligible the next question which 
ativos is-- Who ix ontited lo dispose of the gitlin marriage ¢ 
Narada answers the question thus: a father shall give his 
daughter in marriage hinsolf, or a brother with his father's 
consent, or a grandfather, maternal unelo, Kinsmen or rele 
tives, Tn default of all those the mother if sho'bo qualified: if 
sho is not tho remoler ielatives should give the* girl in mar~ 
yitge. If thoro , ho none of these the, girl “shall apuly to the 
King, and having obtained his permission to mako her own 
choice, choose a husband for herself.” * 
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Tara case decided by dardine and Ranade, JJ, (reported 
jn tho Times of India, Vecomber 4th, 1805), whers the pater- 
nal volatives of 4 girl, wore found guilty of abduction and 
kiduapping, they having obtained the girl by fraud from tho 
possession of her sister, who was acting as lor guardian, and 
married her, against her will, (she being 12 years of age), to a 
man of their own choice, after her betrothal toa man chosen 
hy hersister, Mr, Justice Jardine in the courso of his judgnont 
said: “Lt does not appear that the law approves of the patornal 
relative taking the law into bis own hands and getting the 
marriage performed in spite of the objections of the guardian, 
The right of the paternal relative to select the husband, and 
to perform the mariiage is not absolute as against the guardian 
(8 Cal, W. RB, 194). This is clearly shown in (4 Mad. IL G. 8, 
339), as regards the rights of the mother as gumdian, Tho 
right to dispose of the girl in martiago doos not necessarily 
velong to tho porson who has the right of guardianship (7 Cal, 
W. BR. 328)... Tho right of the paternal relative is not abso- 
Into as against the minor, He may claim an injunction againgt 
the guardian of the porson who is improporly hunying ona 
marriage, (ILL. R. 8 Cal. 266). But the same principles of 
equity would apply in vestraint of himself.” 


An attempt to perform a mairinge not duly authorized will 
be restinined by tho courts if matteis havo nol proceeded fur- 
ther thau 8 betiothal, But the person haying primary author- 
ity to dispose of the girl may lose his rights by his own min 
conduct, Thus in Khushalchand v, Bai Mani. LR. 141 Bom, 
247, where it appeared that the father, whd was the plaintiff, 
had for about eight years, voluntaily given up residence with 
his wife and daughters, had several limes been requested hy 
his wife to gat their daughter, aged cleven years, married, but 
that he had neglected to do so, ‘Tho plait ‘a wifo accord~ 
ingly, having procured a suitable husband for their daughter, 
informed the plaintiff of the intended marriage, shut instond 
of approving the couse his wife had taken, he filed a auil and 
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obtained an injunction, restraining lis avifo from-eclobrating 
the mariage. ‘Cho marriago was. novortlioless solomnizod 
with duo coremonies, ‘The father then suod for a declaration 
that (ho martingo was null and voi. ‘Pho High Jouit, ont 
appeal, held that the marriage should bo supported on tho 
principle of fuctum valet, there being no oxpress authority in 
Jind slaw texts, making the consent of the paronts and 
sguardiang of a gitl, a condition” precedent to the validity of a 
mariage, ‘Tho plaintiff lad mado no bond fide attampt to 
mary his daughtor and had merely assertod his right with the 
solo object of annoying his wifo, and without any regard for his 
daughter’s interests, % 


Even when the marriago is eclebrated in disobedience to 
the positive order of the court, the samo principle has boon 
applied. Bai Diwali», Moli Katson, 1. RB, 22 Bom. 509, 


Thus, though the gencial authority, failing the fathor, of 
tho paturnal relatives to dispose of a Bil in marriage, is recog: 
nised by the Hindu law as a part of the guardianship, which 
is conelative as aright and duty to her dependence both asa 
fomnte and as an infant, yot thoso who sock tho rid of Civil 
Courts, in order to yive efluct to this authority, may not im- 
properly be put upon tarms, which may’ appoar necessary in 
order to provent the authority from being abused to the 
injury of the infunt, Jn the cago of gross misvonduct or dis- 
rogaid of patomnal duty tho courts will as wo have seen, intor 
fera oven in the easo ofa father, P%de Stridhur o Wiralal 
Vithal, i. R12 Bom, 490, where Me dustice West, evon 
went 50 far as to direct, that the wishes uf the gil hotself, who 
was (2 yours of ago, should be considered in ‘tho soleovion of 





a husband for her, 
MArniade CELuNRATED. * 


Once the warriwe: has been actually celebrated the powors 
of the courls {o intervene are necessarily much limited, 
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Tho subject was very fully discussed tn Madras in 28900 in 
the énso of Vonkatacharyuli eo. Rangacharyuly, f. 0. Ro ta 
Mad. 806.< tn the couse of their judgntent tho Jearned judges 
laid down the following propositions, (p. $20 of the repott):— 


“yo propositions of law may bo talon to be osteblishad 
boyoul controversy. (1) Where thoro is a gift by ge loa 
guardian and the mariage 1ité is duly solemaized tho guarriage 
is irrovoenble, (2) Where tho gil is abdueted by fraud ov 
foreo and mmried, put Unere is no wilt by wamtorab ar deg 
guardian thero is a fraud upon the policy of tho voligiows eore- 
mony and there js no valid religious veiemony, 


* Tho thid proposition of lay which is material lo tho ease 
before us igs that whore the mother of the girl acting as her 
natural guardian, in view to her wolfare, ancl without traud or 
foree, gives away tho girl in marringe, and the marriage vito is 
duly solomnized, the marringo is not to ho act aside,” 


In this Madras case the facts wore, that a Vaishnava Broh- 
man git), was given jn mariago to the plaintit by her mother, 
without the consent of the father, who subsequently vopudintod 
tho marringe. Tb appeared that tho mother falsely informad 
the Brahman who solemnized tho marriage, tliat tho tathor 
had consented fo it, ‘Tho plainti! was beld entitled toon 
declaration, that tho mariage was valid, and tho paronts were 
restrained from marrying the girl ta any ane alse, 


Thia caso is also a judicial authority for the stabement that 
the marriage coremouy becomes complote and binding for lity 
on the complotion of the seven stops taken by tho bridal pair, 
(sapta padi)—(ib. p. 318). 


So long howévor as the form actually uso ia sanctioned hy 
custom, any @eremony intended to have tho eflect of marriage, 
will have such effect, and on its completion the marriage will 
be binding, though never consummated. Attministrator= 
Goneraf of Madras v. Avandachasi, 1, 2. 9 Mad, 466, 
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Tho dictum of Mux, Mayne that “a Winda marriage is tho 
porformance of a religious duty and not a contract! thorefore 
tho consonting mind is not necessary, and its absenco, whethor 
from infancy or incapacity is immatorial” has been quoted 
with approval by the High Court at Allahabad, in Kishon 
Deo v, Budh Prakash, TT. B, 6.Al, 509, p. 513. 


Thora are eight fornis of marringo descriked in considerable 
detail by Manu, of these all but two are now obsolote—namely, 
the ‘Bralima and the Asura, The first of those is thus 
doxevibed by Manu:— 


“The gift of a daughtor clothod only with a singlo robe, to 
aman learned in the Vodas, whowrher father voluntarily 
invites, and rospectfully recoives—is the nuptial rite called 
Brahma,” 


Tho Asura is thus described :—~ 


“When tho bridegroom having given as much woulth as he 
can wford to tho father and to the paternal kinsmon and to 
tho damsel herself takes hor voluntarily as his bride—thag 
marriage is called Asura” ‘This Jaiter form though not 
obsolete, has so far gono into disso as to rondor it difficult ta 
say how far effect would now be given to it, Tho validity of 
tho Asura form of macringo was discussed by Mr, Justice 
Groon in dailisondas v, (farkissondas, 16.28. 2 Bom, 95 a6 
p. 15, he says, “But this usago of giving, or ayrecing bo givo 
pals bo tho brido herself, (which is nothing olse than a kind of 
rudimentary marriage sobtloment), is quite a different thing in 
idea and incidout, from tho giving of presents «to the bride’s 
relations, who have tho disposal of hor in wia'riage.” Soe also 
tho judgmont of Telang, J, in Rambhat v, Pimmiyya, LL, BR. 
16 Bom. 6739, : 


A contract which entitles a fathor to be paid money in con- 
sideration of giving his son or daughter in marriago, is against 
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public policy, and cannol. lhe onforeed in a Court of Dn. 
Pholidas v, Fulchand, LT, R, 22 Bom. 658, 


RE-MARRIAGH AND PLuratiry ov Wives, 


Tlaving beon married the noxt question is—can tho partios 
marry again? In oldon times apparently, tho husband was 
restricted to one wife, and could only marry again aftor hor. 
death: later on for corltain definite reasons ho could take to 
himself a socond wifo: now thore is no logat limit to the num- 
ber of wives ho can haye at one time; among tho highor enstos 
he is only restrained by tho consideration, that (except 
porhaps by spocial local custom) he cannot divorces them, 


As to the dissolution of tho marriage tic among tho lowor 
castes cither by authority of the casto, by roason of change of 
religion or by virtuo of well-cstablishad custom, tho following 
cases may bo consulted -— 


R, wv Sambhu Ragu, LD, R. 1 Bom, 817, Govt. of Bom, v. 
Ganga, LL. R,4 Bom, 330, Emp, v. Umi, 6 Bom, 126, Bai Ugri 
v®Patel Purshotum, I. lL. BR. 17 Bom. 400, Kudomea Dossoo 
w, Jottcoram Kolita, T, L. R. 3 Cal. 806, 


Whore tho Petitioner and Respondent wore maniod while 
professing Hindu faith and afterwards became converla to 
Christianity; ib was held to bo cloar from the provisions of 
the Native Converts Marriage Dissolution Act, (XX1 of 1866) 
that a non-Christian marriage is not dissolved by the more 
fact of the conversion of one or both of tho partios to Chris- 
tianity. Gobardhan v, Jasadmoni, LL, R, 18 Cal, 252 


The Act referred to in the above cited case, onables tho 
Court to declare a marriage under certain cireumtances to bo 
dissolved, if either party changes his or hor religion, and the 
other party refuses to continuo to cohabit. 
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BE-MARTIAGE OF Winows. 

, ¢ 
Into tho voxed question of tho legality of tho re-marriago‘ol 
‘widows, in anciont times, if, is .mmmecessary to enter: whethor 
the prohibition to re-marry bo of ancient or modern dato, is 
mow qaile unimportant, as a Iegnl question, Act 15 of 1856 
expressly validates the re-marriage of wicdaws, aud legitimises 

_ Uo‘ offspring of such marziagos. 


s 
The following are tho important sections of the Hindu 
Widow’s Marriage Act, Acl 15 of 1856:— . 


Soc, 1, No marriage contracted between ILindus shall be 
invalid, and the issue of no such marriage shall bo illegitimate, 
by reason of tho woman having been proviously married 
or betrothed to another person who was dead at the time of 
such marriago, any custom and any interpretation of JTindu 
law to the contrary notwithstanding, 


See, 2, All rights and intorests which any widow may 
havo in hor deceased husband’s property by way of main- 
tenance, or by inheritance to her husband or to lis lineal sue- 
cossora, ov by virtuo of any will or testamentary disposition eofl- 
forring upon her, without oxpress permission to re-marry, only 
a limited intorest in such property, with no power of alienating 
the sama, shall upon hor ro-macriage, cease and determine as 
if she had then died; and tho next heirs of ler decoased hus- 
band, or other persons cutitled to the proparty on her death, 
shall thereupon gucceed to the sane, 


A curious point arose under ¢' is Act in Calantta, 


A Hindu widow inhorited the proporty, of hor husband, 
taking thorein a Tfindu widow's estato, sho afterwards mar- 
ried a second husband, not a TTindy, in the form provided 
by Act OT ot 1872, iaving first made a declaration, ag required 
by sec. 10 of that Act, that she was nota ILindu. Tho question 
was, whothor, by that marriage she forfeited hor interest in her 
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first husband's estate, in favour of the noxt heir, It was held 
by tho Full Bench that by hor second marriage, sho forfeited her 
ingerest in her first husband’s estate in favour of the next 
heir, all her rights as widow being exprossly dotermined 
hy sce, 2 of the Hindu Widow’s Marriage Act (15 of 1856), 
upon her re-marriage. Matungini Gupta v. Ram Ratton Roy, 
[. L. RB. 19 Cal, 289. : 


When, however, the widow is allowed to ro-marry by the 
custom of tho casve, section 2 of the Ilindu Widow’s Mar- 
riage Act does not apply, and she will not be deprived by hor 
re-marriage of her right to remain in possession of her hns- 
band’s propaity. Ranjit e Radia Rani, I. G. R, 20 All. 476. 


Chapter UT.—ADOPTION, 


” 
Tex writers delight in olaborato disquisitions concerning 


the chatacter, origin and social significance of tho twelve kinds 
of gons enumerated by Manu. All but two, tho legilimato and 
tho adoptive are long since obsolete, and it would servo no 
useful purposo to pursue the enquiry as to the othors, 


The legitimate son is clearly the offspring of a legitimate 
marriage, and of the adoptive son wo must deal at length. 


As the subsidiary species of sons by whom the requisite 
ceremonies for the benefit of ancestors could bo performed 
beeame gradually obsolete, the importance of tho adopted gan 
natarally increaged. 


Tho authoritative writings, bolonging as thoy do for tho most, 
pmt, toa period anterior to the disappenrance of these other 
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Kind of sons, contain comparatively'few texts relating to ‘adop- 
tive song, This is not a matter of surpriso-for ineearly times 
it would but scldom happen that all tho other kinda of suns 
would fail. : £ 


According to Mr, Mayne the whole Sanskrit law ef adoption 
is evolved from two texts andea metaphor, “Tho metaphor 
(if ib is not ilsolf 2 mnis-Lanslation) is from Caunaka, ‘that the 
*boy to be adopted must be the reflection of a sou” 


The texts are those of Manu and Vasistha, Manu says— 
“Ho whom his father and mother gives to arether as his son, 
provided that the donee have no issue, if the boy be of tho 
same class, and affectionately disposed, is considered as a son 
given, tho gift being confirmed by pouring water.” 


Vasistha says—“ A son born of seminal fluids and of blood 
proceeds from his father and his mother as an efieel from its 
causc, Both parents have power to sell or to desert hin, 
But lot no man give or accept an only son, since ho must 
yemain to raiso up a progeny for the obsequics of ancestor, 
Nor lot a woman give or accept a son unloss with the assent 
of hor lord, Ife who means to adopt a son must assomble 
his kinsfoll, givo bumble notice to the king, and then having 
made an oblation to firo with words from the Veda, in the 
midst of his dwelling-house, ho may receivo as his son hy 
adoption a boy nenrly allied to him; or (on failuo of such) 
evon one remotely allicd. Bat if doubt ariso let him beat the 
vemoto kinsman asa Sudiw he clags ought to bo known for 
through one son the adopter roscues many ancestors.” 


‘The subject of adoption can most conveniently be divided 
into five hoads or branches; : 

(1) The Capacity to tako in adoption, 

(2) The Capacity to give in adoption, 

@) Theapatity to be taken in adoption, 

(41) The Essentials of a valid adoption, 

(5) The Consequonces resulting from adoption, 
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1—TuE Caracity 10 TAKE IN ADOPTION. 


“he first condition is that the person to whom the adoption 
is made should be without male issue, z¢., male issue in the 
sense peculiar to Hindu law, namely, a son, grandson, or 
great-grandson, natural or adoptive. ‘The existenco of agroat. 
great-grandson would be no bar. ‘he existence of one adop~ 
tive son will prevent the adoption of .another, but it theson 
originally adopted he dead another may be taken in his place.” 
If he be still alive, such existence of another son, will abso~ 

ly nullify any-attempted adoption, and mere survival will 
zive if any retiospective validity. ; 


has been suggested chat a nice point may some day arise 

wv Act XXI. of 1850, (Freedom of Religion Act), if a Hindu 

ted a son in the place of one who had become an outcast, 

thus, practically dend, so far as 1eligious efficacy was 

noerned, The Act would operate to prevent the adoptive 

.fom oustiog the natural gon from any proprietary rights; but 
“9 would be the heir if the natural son died without issue 2 


t has been held that a widower, Chandvasekharuda v, 

amhanna, 4 Mad. H.C. BR. 270, and a man who has never 
martied, Gopal Anant v. Narayon Ganesh, I. L, RB, 1% Bom, 
929, may adopt. 


The pregnancy of the wife of the adopter, or of tho wife of his 
son, ete, is no bar to adoption, though the subsequent birth of 
ason will very seriously damage the position of tho adoptee, 
Hanmant Ramchandra v. Bhimacharya, I, L. BR, 12 Bom. 105, 


Dealing with personal incapagities W. & B. say, (pp. 949-950), 
“A person disqualified to inherit cannot adopt, and thus secure 
to a stranger, the 1ight to a shate which is allowed to the natur- 
al born son. A leper cannot adopt as in Bombay, he cannot 
qualify himself "for inlcritance. An impotent man caunot 
adopt. A man who is -blind, deaf, dumb or discaged, can, 
adopt.” 
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According to My, Mayne (p. 111),  Whoro a porson is dis- 
qualified from inheriting by any personal disability, such as 
blindness, impotenco, Iéprosy or the lilo, a son whom ho may 
adopt can have no highor rights than himself, and would bo 
entitled to maintenance only.” Mr. Suthorland thought such 
an adgption would bo valid. 


Messts, W. & B. whon dealing with capacity in rolution to 
intelligence insists on’this curious qualification, “Tho adopter 
must be able to ask for the son, to accopt him, and to smull his 
head” 


Adoption to an insane person is generally made by tho wifo 
with the assumed authority of hor husband, which is supposod 
to be supplied by that of his kinsmen, Tho incapacity ia- 
duced by temporary impurity will be dealt with under tho (4) 
head, (Iissentials, ete.) 


Minority is apparently no bar to an adoption. Thus « 
widow of a minor, who died under 16 years of ago, has beon he 
capable of effecting a valid adoption, Patol Vandravon Joki: 
¥, P, Manilal Chunilal, I. L. R. 15 Bom, 565, on the grot 
that she had implied authority from hor husband to ado; 
even though he was a minor. Ina Calcutta caso, Mondaki 
Dasi v. Adinath, I, L. R. 18 Cal. 69, tho widow herself was 
minor, but the adoption was upheld, 

This brings us to tho consideration of tha miuch-disoussod 
right of a wifo or widow to adopt, 


Adoption by a wife, can only be to her husband, except 
under the Kritrima form, and during his life, only with his 
consent, Rangubasi v. Bhagirthibai, L er R, 2 Bom. 3877, 


Tus Caractry or A Wipow ro Aport, 


" This hag been the aubject of much controversy, ‘Choro i 
no less than 4 distinct doctrines on bho subjeck whigh ati 
accopted as law in differont parts of India: =“ 
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1. .In those distriéts governed by the Mithila School of 
law, the widow cannot adopt in the Dattaka form at all, evon 
with the sanction of her husband given before his decease. 
Atcording to the Dattaka Mimamsa her authority depends on 
agenay, and agency is revoked -by death, 


2. The Bongal School holds that a widow may adopt.if hor 
husband has given his expres$ permission beforp his. death: 


and only in such a case, 


3, In Southern India, in the absence of assont by tha ; 
deceased husband the widow may adopt with the consent of 
the Sapindas. Cfithe Ramnaad case. 12 Moo, I. A. 396 already 


cited, 
4, In Bombay no consent is required. 


The general rule is that when an authority is given or 
required it must be strictly followed ; but it has been hold in 
Bombay that when a husband, authorizing an adoption apeci- 
fies the child he wishes to be taken, but that child dicg or is 
refused by his parents, the authority given warrants, (at least 
in that Presidency) the adoption of anothor child, The pte- 
sumption being that the husband desired an adoption, and by 
specifying the object merely indicated a preference, Laksma- 
bai wv. Rajaji, I. L. R, 22 Bom. 996, 


Tu a case recently decided by tho Privy Council it was held, 
where a testator direeted the widow of his deccased son, to 
adopt the son of the testator’s nephew, whom he thon appointed 
as his heir, and the widow refused to adopt the nephow’s son, 
that the adoption was a condition precedent and the boy not 
having Leen adopted could not take under the will Karamsi 
Madhowji v, Karsondas Natha, J. L. R. 23 Bom, 271. ° 


‘There is no limit of time daring which a widow must act 
on the authority given her. In Bongal an adoption mado 16 
years after the husband’ssdeath was snpportod, andin Bombiy 
ié was upheld when tho poriod was 25 years, Ciiowaw 
Bhimaji Ragunath, 1. L, B. 9 Bom. 58, 
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The widow, however, must be careful lo mako the adoption, 
before tho inherifanco has devolved upon someone whos 
_ estate caunol be divested: by the adoption, 


Tn Chandra Bhan 2 Gojuabai, Loi. Ry bk Bom, 163, .Mhe 
facts were ag follows :— 


Krishnaji and lis two sons Bhau and Nana wore mombers of 
an undivided Hindu family. Bhau died first leaving a widow, 
hon Krishnaji died. On his death Nana succeeded to the 
family property. Nana then died, lorving his widow Cojara~ 
bai, the defendant, in possession of the property, Bhan’s 
widow, after Nana’s doath, adopted the plaintiff as son to hor 
husband. To as plaintiff sued Cojarabai, it was hold: that at 
hia death Nana was full-owner as last survivor of tho joint 
family. The property thon devolved as his: thorefore tho 
dofendant Gojarabai did nof claim through Bhaw at all and 
could not bo divested by an adoption to him, 


The Court, Sir Ch, Sargent, C, J., and Delang, J., statoil tho 
rule thus:— ° 


“Adoption by a widow under her husband's authorily has 
tho effect of divesting ‘an ostate vosted in any member of 
the undivided family of which the husband was hinsolf a 
member, but it docs not divest the estate of one on whom the 
inheritance has deyolyed fiom vw lineal heir of the husband, 
This rule, howover, musb be supplomonted by tho addition 
that the adoption though authorised by the husband, cumot 
divest tho estate vested in n collateral relation of tho husband, 
dn succession to some other person who had himself become 
owner in the meantimo.” Followed: Diuanidhar », Chinte, 
IL. RB. 20 Bom. 250. 


The same piincjplo was applied in “Krishnarao ‘Primbak o. 
Shankarray Vinayak, I, L. BR. 17 Bom, 64 Where.an adop- 
, tion to herself and her deceased husband, by a “mother who 
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has succeeded as heir to her son after his death and that of 
his widow,.was held invalid according to Hindu law. This 
was a judgment of Sir Ch. Sargont and he has collected 
together the previous cases on, the point, 


There aro two Calcutta cases Mondakini Dasi v. Adinath, 
18 Cal, 69, Surendra Nandan ». Gyaneudia, ts Gal, 385, 
which may be usefully referred to, «In tho carlier ond it is 
laid down that an adopted son is not entitled to claim as pro- 
ferential heir the estate of any other person besides his adop~ 
tive father, when such estate has vested before his adoption 
in some heir other than the widow who adopts him, Banoyjece, 
J., in the couse of his judgment says, (p, 74), “The true 
rule deducible from all those cases is, as stated by Mr, Mayne 
in his learned work on Hindu law and Usage (§ 179) this, 
namely, that a son adopted to the last male proprietor, who 
was the full owner of an estate, is entitled to take tho whole of 
that estato and to divest the interest of any person in that 
estate whose title by inheritance is inferior to his, aud who 
could not have inherited if the adoption had taken place 
before the death of the last full owner, though he is not 
entitled to claim as” preferential heir the ostato of any othor 
person besides his adoptive father, when such estato has vested 
before his adoption in somo heir other than the widow who 
adopted him, There is nothing unjust in this. Indeed thore 
would be great injustice if tho opposite view wero to prevail, 
and if the lawfully adopted son of tho last full ownor....... wore 
to be deprived of any part of his adoptivo father’s estate. Tho 
case is wholly differont where an adopted son claims, not the 
estate of his adoptive father, but that of another peison, after 
it had vested-in some other heir, who was entitled to it before 
the adoption.” 


Tt has tecontly becn’laid down that the resultef the judicial 
decisions is to 1endor it settled Jaw, that only the widow of tho 
Jast full owner has the right to take a son in adoption to such. 
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owner, and a porson in whom tho ostate does not vest, cannot 
make a valid adoption so as to divost (without thoir consont) 
third partios, in whom tlie estate has vested, of thoir proprig: 


tory rights. 


To this rule there are four exceptions :—-- 


"In tho caso of co-widows. ‘hough on tho doath of 
tho husband without malo issue, the ostato vosts in 
all his widows, ib has boon hibld that tho older 
widow can, by adopting a son with tho oxpress or 
implied permission of her husband, divost tho co- 
widow or widows of their vostod rights. Tho con~ 
sent of such younger widow has not boon hold to be 
essential, 


In tho case ofa mothor who succeeds ag heir bo an 
unmarricd son, logitimato or adoptive, who dios 
alter his father. In such a caso the right of tho 
widow to take a son in adoption to hor husband 
has been conceded to her, though such a son can- 
not bo described as boing ae hoir of tho last full 
owner. 


3. Whon an adoption takes placo with tho full assont of 


the pmty in whom tho esinto has yestou by inhori- 
tance, the adoption is validated by such consunt, 


Whore thero has boon ratifiertion by conduct or 
acquicsconce. 


Per Parsons, J.:—-Lhe moro fact thal the adopting widow is 
not the widow of the last malo holder, would nob miko an 
adoption by her spiritually invalid, while any difficulty ay to 
the inheritance, and tho estate, is cured by tho assent to the 
adoption g given by the porson in whom that inireritancy or oslate 


Payapa Akkapa v. Appaya, LL. RB. 23 Bom. 327, 


Sce as ‘Gove g Vishnu, 23 Bom 250, 
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‘When aman dicd leaving two widows and having given to 
either of thom the power to adopt a son, an adoption by the 
younger oh the refusal of the older'to adopt was held valid, 
Mondakini v. Adinath, I, L, R. 18 Cal. 69. In Bombay the 
senia. uf -everal widows ean adopt without the consent of the 
junior, Rukmabai v. Radabai, 5 B. H. C. A.C. 5, 181; even, 
when the adoption 13 agains€ the will of tho younger, and 
the offect is to divest both of the estate, Amava v. Mahad- 
gauda, 22 Bom. 416. M.B—The partics were Jains to whom 
Hindu Jaw was applied. 


On the other Land it has been held that the daughtor-in- 
law could not adopt so as to divest the interests of sistors, evon 
if they acquiesced: this not being equivalent to consent, Vasu- 
deo Vishnu v, Ramchandra, J. L, R. 22 Bom. 551. 


Under Hindu law a mother is competent to adopt when her 
son dies leaving no widow, or other heir nearer than herself, 
But when a Hindu died leaving him surviving his mother and a 
paternal grandmother, and the grandmother first, and then 
the mother adopted a son, it was held that the latter was 

atitled to the estate, Gavdappa v. Cirimallappa, I. L. R. 19 

‘om, 331. : 


Where special authority is given to ono widow, sho can 
exercise the power alone: but in no case can it bo delogated 
to any one other than the widow, Kassandas Natha v, Ladka- 
vahu, I. L, BR. 12 Bom, 186, p. 199. 


Where no authority is required, or given, it is equally only 
the widow who can adopt and no one else: neither can she 
delogate her power to adopt, Bhagvandas Tejmal vs, Rajmal, 
10 Bom. H.C. R, 211, Gakslimibai v, Ramchandra, LL. R. 
22 Bom. 590, * 


In a case reported inl. L, R. 15 Bom. 110, (Vithoba v. 
‘Bapn), Birdwood and "Candy, JJ, deliveréd very ulvborate 


Judguients dgaling with {1) the right of a widow in an undi- 
vided family o adopt, and (2) the relevance of motive to the 
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validity of an adoption, ‘They decided that the assent of the 
head of the family was suiligionl and in’ the absenpe of feaad 
motive was immaterial.’ Tho Ramnaad case (12 Mov. 1,4) 
396) and other decisions from, Madras were reviewed, at 


length. 


In Takata v, Radabai, 5° Bom. 1, CG, BR. ISL, already 
referred to, it was edocided, “ that in tho Maratha 
country a Eindu widow may without tho, puritission of hor 
husband and without the consont of his Iindred adopt a son 
to him if the act is done by her in tho proyer and bone file 
performance of a religious duty, and neither capriciously vor 
from a corrupt motive.” MB—Ln that cnse tho husband was 


separated. 


With rogard to tho qualification that the adoption must nol 
be made from capricious or corrupt motives, the High Court of 
Bombay after a course of decisions tending tn that direction; 
havo finally decided in that Presidency, that where a widow 
has powor toadopt any discussion of hor motives iu making the 
adoption is irrelevant, Ramchandra». Malji, 1. 1. 2. 22 Bom, 


558, 


Sho cannot adopt if she has boon expressly forbidden from 
doing so by hor husband in his lifot ime, Bayabat a. Bala, 
7 Bom. IL C. BR. App. 1, And during his life his expross 
sanction is necessray, Ze, sho can only adopt as his authovivad 
agont, Narayen Babaji v. Nana, 7 Bom. FLO. R. AL CL 153, 


2—Capacrry ro dive IN Abortion. 
Tho power to give in adoption ix yostgd ‘sololy in tho 
paronts and is not capablo of delegation, 


There aro Shree Uecisions to this offedt in10-Bom, IL C. R,, 
Collector of Surat v. Dhivsingji, p. 234; Bhagvandag v, Rajan), 
+p. 2415 and Bhasheliappa v. Shivalingappa, p. 268. 
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The last of these cases is an authority for the proposition 
that amongst Hindus in Bombay a valid gift in adoption can 
be made only by the natural father, or mother, of the son 
given, or by them conjointly. .They cannot jointly or severally 
delegate that authority to another person, so as to validate 
agift by him, made after they are both deceased. »There- 
fore a gift by the brother of the adoptee after the death 
of his father and mother, though made with the previous 
consent of his fathnr, was held invalid, 


This has been followed in Madras in Popamma»v. V. Appa 
Ran, I. L. R. 16 Mad, 884, when the precedents are collegted 
and cited. 


The wife may during her husband’s life time make a valid 
gift in adoption if the husband is permanently absent, or hag 
entered a religious order, or is insane, provided ho has not 
expressly prohibited the act, 


In a Madras case the following rules have been laid down 
regarding the power to give in adoption? (1) the son is the 
joint property of the father and the mother for the purposes 
of a gift in adoption: (2) when there is a competition 
between the father and the mothor the former has tho pre- 
dominant interest or a potential voico: (3) after the father’s 
death the property (? power) survives to the mother, A 
widow is compotent to give in adoption whenever the husband 
is legally competent to give, and when thero is no express 
prohibition from him. Narayansami », Kuppusami, I. ZL, R. 
U1 Mad. 43. 


Though there can be no delegation by the parents of their 
power te third ‘persons the husband may delegate his power to 
the wife, on conditions which must be strictly complied with. 
See the ease already quoted, Rangabai v, Bhagirtibai, I. I, R, 
2 Bom. 377, which is also an authority for the proposition that 
the consent of Goverument is nol necessary to the validity of : 
an adoption, * 
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Although the power cannot be delegatod, the physical adt of 
giving the child may be performed by an agent. Bul tho act 
of discretion, Lhe anémus donendi, must be that ot the parents 
ax onc of them, Teuco tho ralo has heen daduced thet an 
orphan cannot be adopted, as “to constitute a yalid adoption 
thero myst be a giving as well as a receiving, which cannot bo 
da the cage of an orphan,” por Couch, CU. J., in Balvantray % 
Bayabai, 6 Bom. If. 0. B.,0. C J 83, at page 86. * 


3.—Caracity to ne Aporren. 
4 


The principles upon which the porson to bo adopted aro 
‘mainly based are derived from the motaphor alrendy alluded 
to, that the boy should be “the reflection of ason.” Tho 
Brahmans have aimed at always arranging matters so that at 
least the boy might have been the son of his adoptive fathor, 
Hence itis that no one can be aduplod whose mother the 
adopter could not have marriod. ‘Thus in Gopal Nahar 2, 
Fanmant Ganesh, 1. L. RB. 8 Bom, 273, it is Inid down as a 
goneral rule and fundamental principlo amongst Brahmins, 
Kshatryas and Vaishyas, that thoy are absolutely prohibited 
from and incapable of adopting a daughter's and sister's son, 
or (he son of any other woman whom thoy could not marry by 
veason of propinquity. ILenco it follows: that nm man eannot 
adopt a brother or stop-brother, or an unelo. But, a brother's 
son, 0 wife’s brother, or his sou, or a maternal aunt's dangliter 
could be adopted, 


Bat in Gujorat a widow may adopt hor brother's son, Bai 
Nani v. Chanilal, 1 L. RB. 22 Bom, 973, as © the rulo only 
requires that marriaga should be possible betweon tho porgon 
for whom the adoption ig mado, and the natural mother of tho 
adopted boy,” (por Ranade, J., p. 978). i 


Althongh im the ordinary course tho nearext sapinda, for 
Instance, a brother's son, as being in.e uniled family du somo 
Walt n Y 1 i j FED i i 

-respects already in a similar position to that of a son, should bo 
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chosen, tho rulo is directoty, and not mandatory, and the adop- 
tion of an. cntira stranger will be upheld on the principle of 
Jqetum valet (y. infra) Dharma Dhagu #, Ramkrishna, LD, 
R. 10 Bom, 80. 


When mixed marriagos became obsolote tho adoptéon of a 
son from a different caste also fell into disusoy the rule now 
being that the boy must belong to the same class as his ‘wlop- 
tive father; (Mayye, § 126). 


In Bombay ableast, the restrictions applied in some ‘othor 
parts of India, owing to age, marriage, and the previous per~ 
formance of the upanyana ceremony do not apply, cf. Dharma 
Dhagu v Ramkrishna, I LR. 10 Bom. 80, where tho adop- 
tion of a married Agagotra Brahman was upheld, 


The student is referred for further learning on this subject 
to the 70 pages of Mr. Justice Mahnsood’s judgment in Ganga 
Sabai» Lekhraj Singh, I. L. RB. 9 All, 253, whero almost every 
point in the law of adoption is dealt with more or less fully. 


Abortion oF AN OnLy Soy, 


The Fault Bench of the Dom. LH. ©. have decided that the 
adoption of an only son is by the general Hindu law invalid, 
Waman Raghupati v, Krishnaji, IL, RB. 14 Bom, 249, oven 
though other sons are afterwards born, Raiji Jadav v, Bai 
Matuia, I. L. R. 19 Bom. 658. 


The Allahabad Full Bench on tho othor hand have supported 
the previous rylings of their own courts, holding that accord- 
ing to the Benares sclool such an adoption though sinful, is 
not, when it Aas taken place, null and void: and thoy criticise 
with some freedom tht Bombay decision {just gquoted, Boni 
Prasad » Uardai, TL, R. 14 All. 67, p. 93. The Allahabad! 
rule is folfewed in Madras, cf Gulingav, Ramalaksh, & L. , 


R. 18 Mad. 53, 
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In a very veeont caso which will probably bo roported 
in the next number of the Law Reports Lidian Appeals, the 
Privy Council have determined, ab any rato so fu as Mads 
aud Allahabad ae concerned, that the adoption of an oul 
gon is valid. ‘Tho whole reasoning on which Choir judgment 
was based would apply equally to Bengal, and it: scoms clea 
from the expressions used that if the samo point camo belo 
them'in appeal from Bombay, their decision would be the 
same in regard to that Provinco also, ‘Curlingaswamy 
Ramlakshmanna, (‘The Bombay Law Reporter, May 1990), 


According to the custom of the Lingayets in Dharwar and 
Bijapur the adoption of an only son is valid, Basava v, Lingan- 
gauda, I. L, BR, 19 Bom, 428, 

Bat there was always one way in which tho adoption of an 
only son could bo validly made. That is when the boy was 
taken as a dtuyamushyayuna, or son of two fathas. ‘This can 
be done either by an express agrooment that bis tolationship 
to his natural family shall continue, or by the fae’ that the 
only son of ono brother is taken in adogtion by another brother, 
in which caso tho double relationship seems to bo ostablished 
without any special contract, . 


Among Lingaycts the dwyamushyayana form of adoption 14 
not obsolete, it is valid whether the brothets are joint oi 
separate, 1 GL. R. 2b Bom, 105. 


Accoiling to tho lato Mv Mandlik (cf his tianstation of tho 
Vyavahara Mayukha, Chap, LY, ave 5, pl 21-85) «The 
result is that the conclusion arrived ab by the Madina Sada 
Courl appears to mo to be correel, namely, that the dwyanush- 
yayana form of adoption is notrecognised in this age AL 
any rate, whatever may be the theory, it is so in practice,” 
This view was, howevor, doubted by Jardine and Ranado, dd, 
in Basava v, Lingangauda, 1G, B19 Bom, $28, and in Che- 
navav, Basangavda, LT, WR, 2t Bow, 105, Sir Ub, Karran, CG. J, 
and Parsons, Ji, expressly held that it Was not obgulolo, at any 
rate among the Lingayets. (Cf. also W. and 3B, p, 898), 

8 
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‘As-we have already incidentally mentioncd an ORPHAN can- 
not be adopted under the law prevailing in Western Tndia, 
Balvantrav v. Bayabai, 6 Bom, H.C. R. O. OC. J. 88, followed 
and explained in Bashetiappa v. Shivalingappa, 10 Bom. H. C. 


R, 268. 
Expres: Sons: 


the cases in which the validity of the adoption of eldest son# 
has been in dispute have for the most part been decided by 
the application of the doctrine of factuin valet which will be 
referred to again under the 4th branch of our subject, In the 
meantime one Bombay case may be referred to, Kashiliai v, 
Tatia, J. L. BR. 7 Bom, 221, where the prohibitions of Uindu 
jaw concerning the adoption of an eldest son were held to be 
—unlike that to an adoption of an only sou—admonitory 
merely, and not to create-any legal restriction. 


4,—Tig Essen'rraLs or a VaLip Act or ADOPTION, 


Chough there are still some writers who in this Presidency, 

ist on the necessity of certain ceremonies, ag, the datta 
vmam or oblation to fire, the better opinion seems to be that 
which requires no particular form or ceremony, and regards as 
absolutely essential ouly the actual giving and receiving, One 
leading and modern authority indeed, still considers that the 
conflicting decisions do indicate, that among tho twice born 
classes the datta homam is necessary, unless the adopted Loy is 
of the same gotra as his adoptive father, or unless a contrary 
usage has been established;,and he points out that where 
there is an original intention to carry out such ceromonics, 
their omission is a strong indication that the intended adop- 
tion was never carried. out, i¢, that the mutual assent did 
not continue till completion. (Mayno §§ 143-144), Evon in 
such a éase, the doctrine of factum valet would probably be 
found suffictent to cure any deficiencies, The doctrine takes’ 
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ita name from the Roman maxim fuetum valet quod Jeri non 
debuit; and a very good illustration of the class ‘of casos to 
which it is applied is to be found in the decision already cited, 
wiz, Dharma Dhagu 2. Ramkrishnaji, LL, RB, W) Bom, 80s 


In tlmt cage the more fact that there was in oxistence 
anothor person better fitted to be adopted than the wotual 
qdoptce was held not aiilficient to prevent the application of 
the principle. At p, 86, Sir Ch, Sargont and SeaMiMe dy 

quote with approval the rule as laid down by Westropp, G, diy 
in an earlier case, Lakshmappa » Ramava reported in 12 
Bom, H. ©. R. at p. 898, where he says~-“ its application (hey 
of the doctrine of factum valet) must be limited to cases in 
which there is neither want of authority to give or to nceops, 
nor imperative interdiction of adaption. Tn cases in which tho 
Shastra is merely directory, or only points out particular per- 
sons as more eligible for aduption than others, tho maxim may 
be usefully and properly applied, if the precept or tgcon- 
mended preference he disregaidad,” 


An equally good instance of a case whore the doctrine could 
mot be applied will be found in Gopal’ Nahar». Toumant, 
iL. BR. 8 Bom. 278, and the case got out in the note at p. 208, 
(Bhagirtibai v, Radabai) in which it was decided that amongst 
Brahmans, the adoption of a daughter's son is incestuous and 
invalid, and cannot bo supported on the authority of the maxim 
SFuelum valet quod fleri non debuit, 


6.—OF vie Consrquencis or Aporrion, 


Tho results of an adoption have beon thus described hy 
Mitter, J., in Uma Sunker v, Kali Komul, 1, DR. 6 Cal, 256, 
at p. 259 of the report. 


«“Accordingsto Hindu law an adopted sou occupies tho same 
position, and has the same rights and privileges in the family 
-of the adoptoe as the legitimate son, except in a few specified 
instapcos, which have been clearly and carefully noted and 
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defined by writers on the subject of adoption. Tho theory 
of adoption depends upon the principle of a complete sever- 
ance of the child adopted, from the family iu which he was born, 
both in respect of the paternal and maternal line, and his Sain 
plete substitution into the adopteo’s family as if he were born 
in it.” 


The natural tie of blood remains, sotwithstanding this sub- 
stitution, go far as marriage and adoption by the adopted son is 
concerned: the inheritance and the sacra, and the rights aud 
obligations conuécted therewith, alone are changed, 


The adopted son, being thus put in the place of a natural 
son his adoption carries with it all tho restiaivts on tho father’s 
power of alienation, encumbrance, and dealing with the ancos- 
tral property that the birth of a natural son would have. ‘Tho 
adoptive father’s wife, and widow, have tho same position and 
rights as if he were a natural son, and so on throughout all tho 
family rights and obligations, 


The right of an adoptive son to inhevit not only to his lineal 

loptive) ancestors, but also collaterally has now been estab- 

aed beyond all doubt by a ialing of the Privy Council, 
Jf Puddo Kumare x. Juggutkishore, T Te Ro 5 Cal. 615, 
atdimed P.O Puddoe Kumare ¢ Coat of Wards, LL. 8 
Cal. 802, where ib was held that as the adopted son succecda 
not only linowlly, bué collaterally to the inheritance of his 
relations by adoption; the adopted son of the maternal grand- 
father of the deceased, though the gotra into which he was 
adopted was not the same as tho latter's, was an heir nearer to 
him than such maternal grandfather's grand-nephew. 


Much differénee of opinion at one time existed as to the right 
of an adopted son to succeed ex parte matetna, de, through tho 
wife or wives of hia adoptive father, though this would appear 
to be the logical result of the theory of substitution, Tho Privy 
Council havo finally adopted this view in Kali Kumar v. Uma 
Suuker, L i, R, 10 Cal. 282, p, 237, in which case they held’ 
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that where a natural born son, had there been one, would have 
been cutitled to succeed p maternal uncle, as beiag brother'y 
daughtei’s son to the latter, then an adopted son who had 
been adopted by a widow under har decensod husband’s cate bar 
ity, was entitled in like manner to inhorit, at tho death of tha 
widow, rum her fathor’s brother, 


The subsequent birth-of a legitimate son, has a "diferent 
effect upon the rights of the adopted son wecording to the 
. different schools, 


In Bengal it is said that in such a cago the adopted son 
takes one-third of the father’s whole property, Which, is equil to 
one-half of the legitimate son’s share, Jn Benares one-fonyth 
of the whole, equal to one-third of the legitimate son's shire, 


In Madras and Bombay one-fifth of the whole, ie, one-fourth 
of the legitimate son’s share, cf, Gitigpa », Ningapa, 1. 1, 
17 Bom. 100. 


Tho effect of an adoption in divesting an estate whieh has 
devolved on a member of the family has been already dis- 
cussed whon dealing with the powers af a widow to adopt. 


Tt appears from the well-known judgmeth of Sir Gh Karran 
(late Chief Justice of Bombay) in Vonayek Stuukesets ¢, 
Laksmibai, TL. R. 11 Bom. 381, that tho adoptive father 
can enter into a binding agreement with the attend lather 
at the time of the adoption which will have the effech of 
modifying the rights of the adopted son, as regards his pro- 
prietory and suecessory rights, on tho death of his adoptive 
father, In that case the adoptive father had ayreod with tho 
natural father that tho widew ofthe former should have a lifo 
estate in his property, and should manage the property during 
her lifetime, the adopted son to be maintained ouly from tho 
estate and not tu gueceed to it tll afters her “denth, This was 
held ‘binding & thd adopted son. 

But the adoption cannot be cancelléd by subseqnent agreo- 
‘ment, Mahadu % Bayaji, 1.1L, 2.19 Bom. 299, * 
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The retrospective effect of an adoption was much debated im 
the case of Bamundoss v, Mt. ‘Tarinee,7 M. I. A, 169, whero it 
was attempted to establish the proposition that a widow who 
had received an authority to ‘adopt must be treated as if she 
were pregnant, and only allowed to sue on behalf of the son 
she was, presumably, about to bring forth? The Privy ‘Council 
declined to treat this as a serious aganient, and laid it down 
that, although a son when adopted, entered at once into tho 
full rights of a natural son, his rights could not relate back to 
any earlier period : his fictitious birth could not be ante-dated. 

The mauner ia which the Hoglish courts have dealt with 
adoptions by naiquins has already been indicated under the 


head of custom, 
Karrrnima ADOPTION, 


The ouly remaining form of adoption which deserves notice 
is that known as the Kritrima. This form is practically obso- 
lete except in the Mithila country and among tho Nambadii 
Brahmins of the West Coast. (Mayne p, 18+). 

Nothing seems essential in this form of adoption except the 
consent of the parties. ‘ho adoptee, as one of the parties, 
must therefore, be of an age sufficiently adyanced as to cnabla 
him to give his assent. 


The performance of the sacred ceromonies (upanayann) in 
his own family would form no obstacle, neither would maniage 
bea bar, Oue authority goes so far as to say that jn this form 
& man may even adopt his own futher. In fact any person of 
tho same tribe is eligible. 


As regards inheritance the Kritrima son loses none of his 
natural iights, and acquires adeptive ones only so fur as his 
adoptive father is conceined, Ie succeeds his adoptive father 
and absolutely no one ¢ise—only he succeels-—his sons do not, 


Lhia form has received judicial recognition by the Privy 
Council in Wooma Daee v. Gokoolanund, LL, RB. 3 Cal. 587,. 
600. 
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In the Keitrima form (1) Dho husband may adopt to. him 
sell’; (2) ‘Lhe wile may adopt to herself; (3), Both may adopt 
the same; or, (1) A different son. No coremoniva of any’ hivd 


are requisitc—only consent, 
{nnaraa Avoprion, 


& spocies of adoption“Enown as the ‘ Tilatant? whivh is to ha 
“found in Madras, consists in the application of a son-in-law to 

. . . , 
assist in the management of the proporty. 

The {aw on the point is to bo found by the curious student 
in I, G. B. 4 Mad. 272, 12 Mad, 442 and t7 Mad. 10. 

As to Limitation and adverse possession whon au adaption 
supersedes a widow’s estate, seo Moro Narayen v, Balaji, tL. 
R, 19 Bom, 809, p. Sit. 





Chapter 1V.—MINORE 


The aubject of guardianship occupies but a vory sniall space 
in works on Hindu law, The principles applied aro in ponc- 
ral those of Huglish law, iu tho small muinber of eases nob 
governed directly by statute, 


By the Indian Majority Aci, Act EX. of 1875, tha ago of 
majority is broadly lait down as 18 years, é¢,, on tho comple 
tion of the A8theyoar from birth. Who only excepted cases 
being those where a guardian bas boon appointed by the court 
or where the minor is a ward of (ie Cot of Wards in which 
cases the age is fixed at 21. - 
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By Tlindu law the guardianship of the minor is, as purens 
putrice vested in tho Sovereign, who delegates his authority to 
the child’s relations, first the fathor, then Lhe mother, then his 
paternal, and then the maternal relations, in natural order. 


There has been a very considerable divergence in the appli- 
cation of the principles upon which the right to the custody of 
achild has been determined; thongh-the principlos themselves 
have not varied to any great extent, Most of the disputes 
have arisen in consequence of a change of religion by the 
parent or the chil. 


In R. v. Shapwiji Bezonji, Perry’s O. C. 91, we have an 
inatance of such achange by the father, and in, Zn the matter of 
Saithri, I. L, R. 16 Bom, 807, we have an instance of a similar 
change by the child. In the latter case Bayley, J., reviews all 
the previous authorities at great Jongth. 


Such part of the law of minors as belongs to the general 
body of laws, eg, his rights and obligations under contract, 
vill not be dealt with here—not being strictly a part of ITindu 
aw: the right to dispose-of a minor in marriage has aleady 
veen dealt with under that head. 


See as to power of guardians over property of minor: anid 
whether pilgrimage expenses aro necessaries for a minor. 
Shri Ranmalsingi v Vadilal, T. L. BR. 2¢ Bom, 61. 


See as Lo power of a mothor as guardian of a minor son to 
sell her husband’s estates fo pay off his debts, Murar v, 
Tayana, I. L. R. 20 Bom, 286, 


Tt las been held that it is not competent to a court to 
appoint a guardian to the property of a minor, when such minor 
is a member of a joint Hindu family, and has no other property 
than his share in the joint family estate. Bandhu Prasad v, 
Dhiraji, 1. L. R. 20 All, 400, 


Al 





Chapter .¥.—PROPERTY: 


Tho most important division of proporly in Llindu law is 
that into Joie and Seraraty,Proporty. 


. es 
Jdint Property may be: 


(a). Aneestral Property : this “ comprises property trans- 

“mitted in the direct male line from a common ancostor, and 

accretions to such property, made with the aid of the inherited 
property ” (W. and B, 709). 


(vb). Property thrown into the common fund by membors 
of a joint family who havo acquired it without aid from tho 
ancestral or joint propaty. 


(0), Property rendered Joint by the Ie- Union of separated 
co-parceners, 


(d). Property by Agreement mado subject to all the 
incidents of ancestral property, ef. Tribhowandas Mangaldas 
v, Yorko Smith, I. L, R. 20 Bom. 817, 


Separate Property may be: 


Property acquired by a momber of a joint family by (1) 
His Personal Exertions or Skill in scieneo, art or (rade (4) By 
Will or (8) By Gift. 


Joint property belongs to the members of the joint family, 
but nol in any particular shares. ‘Tho quantum of tho pro- 
perty to which each member is entitled ea only bo detor- 
mined at the time of pnrlition Even then it is doubtfal 
whether he Will Unde his share as separate proporty. A fathor 
with living issue ‘certainly will nol, he takes jointly, with his 
sons, The position of a divided co- -pareonor without’ issue is 

“not so clear, Apparently on tho birth of a son,’ the property 
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will becomo joint, i¢, the son will take an interest by birth, 
but the natare of the property in the divided co-parcener’s 
hands, pending the birth of a son scoms undetermincd, 
(Lakshimibai v. Ganpat Moroba, 4 B. H.C. R., O. O. J. 128, 
pp. 135-6 ; W. and B. 716, 717 ; se also Chuttoorbhnj ». Dha- 
ramsi, I. L. R. 9 Bom. 430), 


Membeis of a co-parcenary take a botwoon theinselves by 
survivorship, rather than by inheritance. But it is not every’ 
descendant of the last owner that is thus entitled. It is only 
those who offer ‘the funeral euke to the ancestor, who do so. 
That is the threo generations next to the owner in unbroken 
male descent, son, grandson, great-grandson. ‘These take an 
interest in the joint property by birth. A great-great-yrand- 
son would not. Note that by the ‘last owner’ is inecaut not 
the original owner, but the last ‘ownor’ or ‘co-owner’ through 
whom the claim is made, of: Moro Vishwanath v. Ganesh, 10° 
Bom. H.C. R. 444, at p. 465. It is obvious that the share of 
& co-parcener may vary considerably by reason of the birth, or 
death, of his co-parceners, and a son may have a much larger 
share than his father. Thus if.A have 3 aons B, C. and D,, 
who die leaving only two sons, one by B and the other by QO. 
Each of these will take, on a partition one-half, while thoir 
fathers would only have taken one-third, 


There is another division of property constantly referred to 
by text writers on Hindu law which requires oxplanation, 
namely, that into—APRATIBANDIIA==unobstructed—and S§a- 
PRATIBANDRA==obstructed or liable lo obstruction, ‘Che most 
lucid explanation of these terms is to be found in tho Mitak- 
shara— The wealth of the fatlier or of the paternal grandfather 
becomes the property of his sons or his grandsons, aud that is 
an inheritance not liable to obstruction, But proporty 
devolves on parents and'uneles, brothers ortthe yest, upon*the 
demise of the owner if there be no male issuo: and thus the 
actual existence of ason and tho survival of the owner are 
impediments to tho succession and on their ceasing the pro» 
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perty devolves on tho successor in right of his being unelo or 
brothor, ‘This is an inheritanoo subject to obstruction.” The 
distinction has been compared to that between a conlingen! 
and a vested interest, or between an heir-prosumptivo aud an 
heir-at-law. But it is doublfal whether analogies drawn fon 
English law will shed any xpal light upon tho distinetion. 
Adoptinty, howovor, the torfitinology for the momentef ancestral 
‘property’ may be described as proporty which has beov 
‘inherited’ as unobstructed property : on tho other hand pro- 
perty is not ancestral if it has beon inheSiled as obstiuctod 
property. 


Actoiding lo Messrs. West and Bithlor succession liable to 
obstruction is subdivided into— 


1, To a malo without sons, son’s sons, or greal-giand- 
sons, in the malo ling. * 

2. Toa re-united co-parcener. 

3. To an ascetic. 

4, To women, 


Thus in the caso of inheritance from: a collateral, nephow, 
cousin or tnelo, the heir would have no interest in the pro- 
perty before the doscont took place, aud he receives it feo of 
all claims upon it by his issue, Tt ia not ancestial and he can 
disposo of it at his pleasure. 


Whatover may have been its charactor in tho hands of the 
ancestor, whother anecstial or self-aequired, it equally becomes 
ancestral in the hands of tho linea) deseandants whon the 
descent takos place. But cotttrary to tha genoral rule, the 
ancestor can by will profoundly modify tho character of the 
property passing on his death to his lineal descancdant, Uhis 
was decidedsin BOinbay in a very iniportant caso to whieh tt 
will bo necessary to refer again when dealing with the subject 
of Wills, Jugmohundas Mungaldas ». Sir M! Nathubhoy, 
TL. R.10 Dom. 528, 
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There the Appeal Court held, that a son to whom his father 
leaves his self-acquired property by will takes the property 
under’ the will, and not hy inheritance; aud as preperty 
received by will is held by Hindu law to bo received by gift, 
such proporty is self-acquired in the hands of the son, ‘and is 
not subject to partition, It is to be noted that tho, court 
royarded the language of tho wiit ag unequivocally showing 
the intention of the testator, that his’son Mungaldas should 
take the absolute property in the estates left to him. — 


So also soveral *hembers of a joint family may acquire pro- 
porty by means of their joint skill and industry without any 
nucleus of ancestral property. Such acquisitions so long as they 
remained joint, would be joint property, but it does not follow 
that their issue would of necessity take any interest in 
it by birth, Chuttoorbhuj v. Dharamei, I. L.R.9 Bom. 439) 
at pp. 446-7, per Birdwood, J. 


Again property originally self-acquired may be converted 
into joint property by the conduct of the owner, 


This rule is well illustrated in the case of Krishnaji Mahadev 
, Moro Mahadev, I. L, R.15 Bom. 8%. It is clear from this 
ecision that the question whether or no the property has boen 
reated as joint isa pure one of fuct, and eau be determined 
only by a consideration of the circumstances of each particular 
case as it arises, 


Serarave Proverry, 


Just as the members of 9 separated family may continue to 
hold some part of the proporty jointly, so may members of a 
joint family hold certain portions of their property in soveralty. 
In other words a man may acquire property for himself 


without ceasing to be joist. ae . 


Yajnavalkya states the doctrine of self-acqnisition thus :— 
“Whatever is acquired by the co-parcener himself without 


A5 


detriment to the father’s ostato, as a present from a friend: on 
agift at nuptials docs not appertain to tho co-heiys, nor alalt 
he who recovers hereditary property which hws bean ‘taken 
away, give it ap to co-pareeuers, vor whal has boon gained hy 
science.” : 

Th point for Dense coc Was tho neqaisition ride 
without? “delriment” toJ#S ancestral estate? ‘Thisdins in tet. 
sheen interpreted ay if it meant wilbout “nssistance ” front the 
ancestral estate. In earlier times and atill*to a ecrtain extort 
in the Madras Presidency the very sinulest Neid from the joint 
property was sufficient to extinguish the claim of sol f-ncqtisi- 
tion, "Lhe decision cited just now on tho suhjech of self-aciyui- 
sitions thrown into tho common stock may now be regarded as 
the leading casein this Presideney on thishranch of tho fuw also, 
viz, Krishunji Mahadey », Moro Mahadoy, 15 Bom, 82, 37. 


Tt will be secon from the quotations cited with approval from 
former decisions, and from the judgment itself, (hal at the pres 
sent day something moro than an ordinary rudimentary edu. 
cation received at the exponse at tho ancoelial estate, i, 
necessary in order to doprive tho acquirer of the fruits of his 
labour and skill, 


When tha possession of somo joint proparty ia cithor 
admitted or proved it becomes an question of much nicely, 
whether or no the subsequent acyitisitions avo ot nie not self 
acquisitions, Thos ina Benyal caso if was holds © chat where 
the property descended is ineapablo of being considerad Gin 
germ whose improvement has coustitulud the wealth subse- 
quently possessed, this wealth mnat evidently be deamed aclt= 
acquired, An ancestral cal tage never couverted, oy capable of 
being converted into an available amount af monay, in whieh 
tha maker of the wealth had tho trifling bynefil of residing 
wilh the rest of the family when he ecominduced turning hie 
nd to profit so of other (things of a trilting’ nature,” 

er Grant J. in Gooroochurn », Goluckmonay, Fulton, 165, 
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The question is:—Did it in a material degree contribute to 
the acquisition? This was the test appliod in Rampersad 
Tewany v. Sheochwn, 10 Moo, IT, A. p. 505, and adopted 
and applicd Ly Sargent, C. J., and Bayley, J, in Ahmedbhoy 
Habbibhoy v. Cassumbboy Abmedbhoy, IL. R, 13 Bom, 535 
atp 545, « 


i 

It has Leen held that whee onto~co-pareoncer unaided hy 
others, or by the family funds recovers with the acquieseence 
of his co-heirs, ante propaty which had been seized by 
others, and which“his family had been unable to recover, he is 
entitled to retain it as his self-acquisition, But there must be 
no fraud of his co-heirs—the possession itself must be recover- 
ed—and that from one in adverse possession. 


Onus: On the whole it may now be safely said that until 
the general character of the case has been laid before the court, 
it would be impossible to predicate on which side the onus 
will lie, Moraiji Vithoji » Mokund,1.L,R. 15 Bom, 201 


The mutual rights, and powers, of dealing with the family 
property of the members of the co-parcenary, vary vory cusi- 
deiably in different parts of India. In Bengal the father hold- 
ing propeity as head of an undivided family can dispose of it as 
he pleases, and his sons cannot demand a partition, and have 
no legal claim on him except for maintenance, But when the 
estate has made a descent the co-leirs hold it in a sort of 
quasi-sevetalty, the incidents of which are set in Soorjumoncy 
Dossee v. Denobundo, 6 M. I. A. 526—p, 639, 


A family governed by the Mitakshaa is in a very differont 
position. Though its members cannot as between themeclyes 
day claim to a specific shave, they can at any moment have 
their share ascertained hy a process of ser nes and ag inci- 
tlental to that right they can call for an accoint, 


With rogard to this Mogsra, W. & B, say, p. 763 :— With 
repect to the ‘determination, upon partition, of the shares for 
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actual enjoyment, that has regard only to the properly as it 
actually subsists without allowing for inequalities wf oxpendi- 
‘ture, In the case of enforced partition completo accounts 
‘must be taken,” and in another place thoy “say the preayimp- 
‘tion in the absence of evidence is that the estate as ih subsists 
at the woment of the suit, is that of which tha claimant ean 


demand kis proper adequase fart.” : 


* En order to ascertain this it may be necessary in some casca 
somewhat to extend the account—thus in Aygmohandas Man- 
galdas v. Sir Mangaldas Nathoobhoy, LL. R, £0 Bom, 528, at 
pp. 560 & 562 of the report will be found Scott, J.'s, reasons 
for ordering an account in the following form :— 


That it should be referred to the Commissioner to take 
an account of the ancestral property both moveable and 
immoveable which has come into the possession of tho 
said defendant and of tho accumulations and acerctions 
thereof, and to ascertain and report the amount of the 
said ancestral proporty with accumulations and acere- 
tions which is now in the hands of tho said Ist defoudant, 
and toascertain tho amount of tho'plaintifl’s one-fourth 
share therein, 


fit follows from what las been said regarding tho incidents 

6f property held by the mombors of an united family, that 
‘each member of tho co-parcenary must be privy to all trans- 
actions alfecting i, ‘Thus all the members must bo parties to 
suits concerning the property cithor as plaintiffs or defondanly, 
So much iy this so, that asuil in which all aro not joincd 
though originally filed within‘the poriod of termination will 
‘fail if the remaining mombers aro added after the poriod hag 
elapsed: and the suit will be dismissed. ho only exceptions 
are (1) Wherg a pprticular membor lids by arrangement beon 
put in exclusive possession of the- property, (2) Where ono 
, member has made a contract in his own name forthe benefit 
‘of the family. (8) Where one member has suffered peculiar 
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damage or loss. In theso cases ho can suo without making 
the other co-sharers parties. A suit to eject a more trospagser 
may possibly be added to these exceptions, 


Thus in Hari Vasudev v. Mahadn, I. L. R. 20 Bom, 485, 
where a loan was made froma family fund, it was hold that 
asuit was maintainable by theeaembor in whose namo the 
bond was taken, and that the other mmbars wore not necossary 
parties. ‘ 

f 

Tho rights of tHe members lo enjoy the property as between 
themselves in families governed by the Mitakshara, are from 
the nature of the casc, somewhat vague and ill-defined, Hach 
has a right to be maintained in a manner suitable to the 
resources standing and position of the family, and to have such 
ceremonies as there may be occasion for, adequately performed. 
If the head of the family or the manager does not exercise his 
discretion in a manuer pleasing to any momber, his only prac- 
tical remedy is a suit for Partition, 


Chapter Vi.—ALIENATION, 


The law regarding alienations of family property necessarily 
differs considerably according as the family is governed by the 
Daya Bhaga, or by the Mitakshara. In Bengal where the 
Daya Bhaga prevails, the father is the absolute owner of all 
ancestial and sglf-acquived property, and can dispose of ib 
during his life-time as he pleases, If ho dic intestate, his gons 
or giandsons, and great-grandsons by predeceased sons or 
grandsons, take jointly per stirpes, They take distinct shares 
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which they can disposo of by salo, gift, or devise; and can hy 
partition change their joint estate into estajes in sevarilty. | 
Under the Mitakshara the incidents of joint proporty ary" 
entirely different in theory, and,still very largely so in proe- 
tice. Jn order to understand the present position of tho lay 
in Westarn India, it is necessary Lo refer shortly to some of the 
cartier casds deéided by the Butibay courts, 2 


; “Tt was at one time supposed in that Pica Nled; thata lathe 
bad entire control over moveables, whothar'yucostral or self- 
acquired, Dada Naik’s case, 1 Bom, IL GC. R. App. 76 ; Sir 
Mathew Sausse (p, 88), laying down tho law to be that ‘Phe 
highest authorities recognised in Ifindu law hold that as 
between father and sons in the distribution of paternal, or 

other ancestral estate, the father takes the movorble property 
absolutely or subject only tv cortnin conditions,” nono of which 
had been broken in the case under citation. 


Batin Lakshmaa Dada Naik v, Ramchandia Dada Naik, 
IL. RB. 1 Bom. 561, Melvill, J., in the gourso of furthor litign- 
tion between the same purtics cuno to the conclusion that it 
was not within the power of Dada Naik (whether his act be 
regarded in the light of a gift ur a partition), to bequoath the 
whole, of the ancestral moveable preporty lo one sou, and vi~ 
tually to disinherit the other, 


Tho carlier decision was adversely eriticisod by Moeasrs, W. 
and B, (p. 657) and after being pattially overruled by ff. BR, 
1 Bom. 561 (supra), may bo considered as finally disposed ot 
by the decision of Scott, J., in the lower Court, and of Sir Uh, 
Sargent, Cd., and Bayley, d., in the Appeal Court in Jugma- 
hundas Mangaldas v. Sir Mangaldas Nathubhoy, 1. R10 
Bom.-528. There Scott, J., says, (p. 649): In all tho cases £ 
have cited save one, (ic, Dada Naik’s caso) no distinction is 
deawa between moveables and immovoables, In the present 
state of the law, I do not think such a distinction ig admiasible 
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50 
in districts where the Mnyukha prevails, The plaintiff is, 
therefore, entitled to partition of all the ancestial property.” 
In the Appeal Court Sir Ch. Sargant said, (p. 574): “This 
review of the Hindu texts beaing on the question, leads wo 
think, to the conclusion, that no distinetion belween moveable 
and immoveable property can be satishiclorily drawn aseegards 
the right-of a son, in an undivided family governed by Mit- 
akshava law, to partition iu the life-time of the father,” i 
(a bs 
However, the father is not hy these decisions prevented from 
making “ gifts of affection” whutever that may be held to 
mean 


On the other hand it was at one time considered that a 
father could not alienate his self-acquired immoveable proporty ; 
but it is now tho settled rule of the Bombay High Court that 
a father can dispose of ald his selt-acquired property, Accord- 
iigly in Gangabai v, Vamanji, 2 Bom. H. C. BR. 304, a fathor 
was held entitled to alienate a field which was proved to be 
his self-acquired property, 

Tt will thus be seen, that although a father may dispose of 
his sclf-acquired propaity as he pleases, joint property, in Bom- 
hay, as well as cloowhere where tho Mitakshara prevails is, in 
theory at Joast, inalienable, ‘This thoory had, carly in the his- 
tory of the law of joint property, to give way to the pressure 
of necessity, Accordingly an exception was grafted on to tho 
strictness of the old rule, permitting alionations during # season 
of distress, with, or perhaps without, the consent of the adult 
co-parceners, including the right to charge the property under 
such circumstances. This Jed naturally to a power to incur 
debts on behalf of the family, which might be made a charge 
subsequently, oither by act of the patties; or by reason‘of a 
decree followed by attachnient. Alongside of this existed the 
duetring of the liability of sons to pay their father’s debts, and . 
as a consequence, the liability of the whole family preperty to 
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be seized in execution of decroes in respect thorcol, ‘The two 
branches of tho law have become so intertwined that ib is 
practically impossible to’ wholly separate them, bat for thé pur- 
pose of lucidity and convoniencg it will be better to deal, fiat, 
with the powers of a manager, then with the liability of sons 
and cq-parceneis generally to pay Qchts inearved by their 
fathers or co-parceners, and then with the powers of jndividual 
.co-parceners, to charge or alienate their shares, 


nN 
Powers or 4 Manacrr\ 


As under the Mitakshara, when @ co-parcener is born into a 
joint family, he takos at once an interest by reason of his birth 
into it, it follows that the powers of a father, or manager, to 
dispose of the property must he strictly limifed by the rights 
whatever they may be, of his co-parcenais Tho question 
therefore arises, if thoy do uot consent, can he alienate the 
whole or any part of the joint estate and under what circum 
stances? ‘I'he answer to this question would be comparatively 
simple wore it not for the complications that have arisen ; 
first, from the ambiguous character of tho original texts ; 
second, from the diametrically opposed interprotations of Wiens 
adopted by various commentators ; third, from tho difficulty of 
applying Westorn methods of legal procedure in execution, 
to joint property; and fourth, to the vacillations of even the 
highest Judicial Tribunals botwoon the desire to proserve the 
law intact on the one hand, and to apply equitable principles 
on tho other. 


Yn this connexion it is important to remomber that the 
manager of a joint Hinda family may, or inay not, bo the 
senior male member, ft not unfrequently happons that on 
account of old gre tho managemerit is handed over to some 
younger member. Again when-some of the members are 
absent the management may be Joft in the handa ‘of a resident 
member, 
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Lt has been established that a manager can alicnate family 
property in the following cases :— 


L—WIirn CONSENT Ov CO-PARGEN ERS, 


Jt is obvious that any alionation, whother by the manager or 
not, made with the consent of all Tho co-parceners, ‘will be hold 
valid for all purposes. No one acquiring an interest in the | 
property subsequenfly, either by birth or otherwise, could 
ubject to such provious disposition of the property. TRatifiea- 
tion will have tho same effect as original consent; ouly, it must 
be noted, that if anyone, between the doing of the act and its 
ratification, is horn or adopted into the family, he will not be 
bound. ‘Thus it was held in Rambhat v Lakshman, 1. t, R. 5 
Bom 630, when the adoption took place pendente lite, that 
tho adopted gon should have been mado a party to a suit for 
the recovery of possession of immovoable property alionated by 
the adoptive father, 


As to ratification, it was decided in Gangabai , Vamanji, 
2 Bom. If. OG. RB. 301, that when a father had sold ancestral 
fields, in his son’s absence, with the proceeds of which he had 
built a family house, the son by takiug and retaining the 
family house, was estopped from disputing the sale. ‘T'he rati- 
fication necessary to validato the sale being émplied, by tho 
sons subsequent acts, 


2—Urannr Nacussrey, 


Lt is expressly stated in all the principal commentarics 
that a sale of ancestral property may be effected in cases of 
pressing nocessity or urgent need, involving the family genc- 
rajly, Thus, for instance, in times of famine, or to pay 
Cfovernment or othor dues, failure te pay which might effect 
a forfeiture, portions of the ancestral proporty may validly be 
sold. . 
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3,—LeEciTimate Fawiry Jixrexses. 


These have been held to include—funoral oxponsos of. the 
father or grandfather, marriage expenses of the members of the 
family, the recovery or preservation of tho family proporty, and 
in geXoral any outlay dircetly for the benofit of Lho family. 


Tt is doubtful how far, in each case it is now neccesary 10 
obtain the consent of all the members of-fie co-parcenary to 
alienations undor the last two heads. , 


In discussing the necessity for the expross consonf of ix 
brother, to a sale by another brother of part of the family 
estate, to pay the marriage expenses of a sister, Sir Ch, Sar- 
gent, OJ., said, in Chhotiram v, Narayandas, J. L. R. 11 Bom, 
606, at p. 607, “It has beon contended, however, that Baldev 
could not, even in that caso, sell the house so as to bind 
Chhotiram, without his express consent. ‘his raises a question 
on which there has been much difference of judicial opinion. 
Ya Suraj Bausi Koer v. Shoo Persad "Singh, Lb. BR. 5 Cal. 165, 
the Privy Council, after stating that “at least in the caso of 
minors, if it can be shown that the alienation was mado by the 
managing member of the family for legitimate family pur- 
poses,” it is binding on the minors, add: “It is not ao clearly 
settled whether, in order to bind adult co-parconers, their 
express consent is not required.” After referring to tayo Cal- 
cutta casos, Sir Ch, Sargent continuos, ab p. 608, “This leaves 
the question to depend mainly upon the urgoney, of the neces- 
sity and the inconvenionce in obtaining the consont of the adult 
members, .... No hard atid fast rule canbe Iatd down, but 
in each caso the conclusion as to tho consend of tho adult mem- 
ber must depend upon its own special circumstances.” In one 
of the Calcuttat cases referred to in the above judgment Mr. 
Justice Mitter said: A general consent of this nature” 
(ie, by implication) “may be deducible in cases of urgent 
mecessity, from the very fact of the manager being ontrusted 
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with the management of tho family estate by the other Hes 
bers of the’ family.” (Miller », Runga Nath, Lb, R. 12 ¢ 

al p. 399). Tn other words there is a presumed Toga a 
authority. ‘Tho result is that the managor of a Hindu fanily 
is free to act, within the genoral scopo of his authority, with- 
out the express cousout of his co-parcenors to any paificular 
act; wherg his general authoity is doubtful ho should obtain 
such consent, if he can conveniently do so; if he, in fact, dors 
not get the consey‘t of his co-parconers, it depends upon the 
view the judge may take of the necessity of the transaction 
whether it will be upheld or not, 


This brings us to the question :— 


Wuar is ut Genera Scors ov tin MANAgun’s 
AUTHORITY ? 


He loading case on iho subject is Ifunoomanpersad’s case, 
(lua oomanpeisad Panday v, Mussumat Baboon, 6 Moo, T. A. 
303), in which a suit was filed to recover possession of certain 
ancestral estates, and to set aside a mortgage bond, tho transac 
tions (mpuned having boon entered into by tho mother of tha 
original plaintiff, Their Lordships of the Paivy Council con- 
sidercd that the case should be remanded, but before doing so 
stated the following, ax the general principles which should be 
appli¢l to the final decision of the case -— 


1. The powor of a manager for an infant heir to charge an 
nuces-al estate by loan or mortgage is, by Hindu Jaw a limited 
andwalified power, which can only be exercisod rightly by the 
munager in a case of need, or for the benefit of the estate. But 
where the charge is one that a prudent owner would mako it 
order to beuofit the estate, a bona fide lender is not affected by 
the precedent mismanagementof tho estate, ‘The actual pres- 
sure on the estate, the danger to be averted, or the benelit to be 
conferred in the particular instance, aro the criteria to be regarded. 
Tf that danger arises from any misconduct to which the lender 
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has been a parts, be canuat take advantage of his own wrong 
tv support a charge in bis favour agniust the loig, qeernded 
on a necessity which bis own wrong has helped to cane. A 
lender, however, in such cireanistances is hound to enquin 
into the necessities of tho loan and to satisfy Linsself as well a 
ho can? with reference to tho parties with whom ho is dealing, 
that themanager is acting in (bo particular faster far the 


denelit of the ostato, Ht hoe doos enquire and acts honestly the 


real exighence of an alleged, andl reasuntbly credited necessity 
ja vot a condition precedent fo the validity of tho charge, 


which renders him bound to see to the application of the 
money. 

2. ‘The mere creation of a charge hy a manager scounng & 
proper dobt is not to bo viewed as an improvideut act, and 2 
bona file oveditor is not to sufler when ho has acted honestly 
and with due eantion, bub is himself deceived, 


4 No ganeral vale eau be faid dow pon whom the onus 
lies to allove and prove the bone files of a manner of wn o state 
whose title to alienate is qualified, in couteacting debts mud se. 
sorting to loans; the prestniption proper to he made varies with 
circumstances and is regalated and dopendout upow them, 


4. Bub if tha mortgages is enforcing bis right agaist the 
hei, he must allege and prove the Sats whieh embody tho 
represcutations aade to hit of Cho alleged needs af the estate 
and the motives influoneing Che foan, ELumoomanype taal’, ease, 


6 Moo, 1 AL S98, 


{1 wiceent ease these principles wore applied hy the Pgh 
Jourt of Calcutta, where a Winilit proprivtor's heirs, ie Pree 
sion after the death of hia widow, who hal amortynged part ol 
the inheritance, were sted by the mottgagac’s heit, who vepras 
sented him, to enforce the mortgage hs binding on the laud 
Thera was evidence that, alcer dhe mortgayo was pvconted, 
previous mottgages mudo by the widow were paul off with the 
borrowed money; but thore was no evidence cont colitis any at 
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those socnrities with a debt of the husband; or that the mort. 
gage was made for a legitimate purpose, It was held that, 
although the suit was brought by the representative and not 
hy the original mortgagee, the burden of proving tho money to 
have been advanced to the widow, for a purpose justified hy 
legal necessity was on the plaintif®; and it was tincungbont on 
him to edduce sufficient evidence of the nattre of he trans~ 
action, General evidence, to tho effect that tho husband diel 
in debt and that the widow substituted new securities at te~ 
duced interest for former mortgages, was not sufficient to 
exempt the plaintiff from having to prove tho particulara of 
tho transaction and its justification, Maheshar Baksh Sing v. 
Ratan Sing, J. L, R, 28 Cal. 766 


In this connection the provisions of Section 38 of the Trans- 
fer of Property Act, (Act IV, of 1882) ave important as they 
embody in legislative form the principles applicable in such 
cases, It provides as follows :— 


Section 38, Where any person authorised only under cir 
cumstances in their"nature variable to dispose of immove- 
able property, transfers such proporty for cousiderstions 
alloging the existence of such ci:oumstanees, thoy shall, 
as between tho transferee on the one part and tho trans- 
fervr, and the other porsons, if any, affected by tho trans- 
fer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the 
existence of such circumstances has acted in good faith. 


Illustration, 


A,a indy widow, whose husband has lett collateral heirs, alleging 
that the property” held by her as such is insutiewnt for her mainteammee, 
agtees, lor purposes neither religious nor chaiteble, to sell a field, part of 
such property lo BL B satisties himself by roasouphle enquiry that the 
income of the property is insufficient for A's maintedance, aad that the sale 
of the fia i is necessary; and acting in good faith buys the eld from A. 
As between A en the one part, and A and the collateral hers au the ether 
part, a nee ssity for the sale shal) be deemed to have existed, 
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In ono instance the rate of interest agreed to be paid by a 
widow while managing tho estato was disallowed in a suit by 
the mortgagee, on the ground that though the Ioan was ng@od- 
sary such a high rate of intorest was not, THuwsx00 Nath, ». 
Randir Singh, I. L, R. 18 Cal. 311. 

e 

The same’ rules apply equally to all managors, whother 
males or females, tho only difference being, that where the 
manager is a female the transactions aro likely to be more 
strietly scrutinised by tho court. Although Lhorc is apparently 
a difference of opinion among the High Courts as to whether 
there is any presumption that moneys borrowed by the mana- 
ger of « Hindu family are borrowed for family purposes, Jag- 
mohandas Kilabhai 2. Alla Matia, I, &, TR. 19 Bom. 888), yot 
if tho fair inference to be drawn from all the circumstances of 
tho case, leaves no doubt thal the, monoy was borrowed for 
family reasons, the plaintiff is entitled to succeed, although he 
is not able to indicate the particular purpose, for which each 
item in a long series of petty loans, was borrowed. Krishna 
Ramaya v, Vasudey, LL, R. 27 Bom: 808, ‘This qualilies the 
expressions used in Soira Padmanabh v, Narayauras, bb. i. 
18 Bom. 520. 


As part of his genoral authority a manager, can by acknow- 
Jedgment give a fresh poriod of limitation within tho moaning 
of Seo. 19 of the Limitation Act. (Act L6 of 1877), Bhasker 
Shet v, Vijalal, LL, B, $7 Bom. 512, 


t—lor tun Paywenr or Disurs, 


Jt follows from what hay bean already said of the powers of 
& manager to alienate, or charge, the family property in time 
of negessity or family needs, that he must have similar author 
ity"to alienate or. charge tho properly in ordor to pty off or 
secure debts which have originally-been incurred for logitimate 
purposes. The procedure by which a creditor makes good his 
claim against the family property, will be discnssed later on. 
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The -proposition that a manager has the power to incur debts 
ou behalf of tho family, involves the corelative right of the 
creditor to enforce payment ayainst the family proporty in the 
hands of those on whose bohalt tho loans wore raised, ‘This is 
ou the general principles applicable to agents, a manager of a 
Hindu family being regarded meiely as an agent possessing 
paiticulay powers, in the samo way as tho master ofa ship or 
a factor, solicitor, or commission agout possesses particular 
powers of acting, tor his principal. But there is another 
ground on whioh family property is held lable for debts, 
This occurs when it is sought to make sons liablo for the 
debts of their father. 


Chapter VII—DEBTS. 


Liability of Sons for their Father's Debts. 


This is a branch of Linda law upon which a great deat of 
learning has been expended. It has been the subject of in- 
numerable decisions in all tho law courts of Jndin including 
the Privy Council. It ia far from an easy tusk to extract any- 
thing liko coherency either fiom the text writers or from the 
judgments, the: distinctions betwoon the latter boing often so 
dolicate as to escape detection, ‘The difficulty has avison from 
the fact that a binding, religious and moral, duty had to be 
translated into a legal one. 


Ag 


Yo begin with the liability of one to pay the debls’ of 
another ix said to be basod on three different grounds: 


L. The Religious duty of discharging the debtor trom the 
sin of his debt. 

2, “Phe moral duty of paying a debt contracted by one 
whose assels have pasyed into the possessivn of another 

* 3 The legal duty of paying a dobt contracted by ono 

: me 
person as the agené express or implied of auother, (Mayne 
page 319), 

As to the religious duty which affects only sons and grand- 
sons, Viihaspati says :— 

“He who having reccived a stint lent on the Irko, docs tol 
repay it to the owner, will be burn bereafter ia tits creditor's 
house a slave, a servant, a woman, or aw quadiuped.” Ita thet 
on he says: 

“The father’s debt must be fist paid, and next a debt con- 
tracted by the man himsolt; but thesdebt of the putemal 
grandfather must even be paid before cithor of these, tho sons 
must pay the debt of thoir father, when proved, as if it wore 
theit own or with interest: tha son’s sun taust pay the debt of 
the grandfather, but without mberest: and Ads son shall not 
be compelled to dischage it-—tnless le be heir and hayo 
asacts ” 

Nature of the Debts for whieh Sons are liable, 

Tho liability to pay such debts does not depend upon thoie 
having been incuned for any purpose connected with the 
family, But sons aro not compellable to pay immoral debts 
contiacted by futhers. Thus Vishaspats exempts sums due by 
au fatler for spuitnoyis liqnomss, 01 doses’at play,ete. tle also 
exempts the payment of fines or tolls, and appareutly auy pay- 
amenity of a ready mouey chacucter teft uydischarged by his 
father, (Su Ph Strange, Kinda baw, (66) 
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Thus in Mahabir Prasad v Basdey, EL. R. 6 All 234, 
whore the debt was due on a decree against a Hindu father for 
money he had criminally misappropriated; lis two sons 
‘recovered the family property which had been sold under the 


decree, 
rm 


But see on the other hand, Kastoor v, Bhavaniappa, 1, E.R, 

5 Bon, 621, where tio sons sued unsuccessfully to set aside a 

sale by their father of tho family property—whore though 

they proved their father was a drankard they could not prove 

he debts incurred previons to the mortgage and sale to be 
mmoral, (per Westropp, C.J., and Melvill, J.). 


The onus is not shifted by proof of immoral habits. Vasu- 
Jev v. Krishnaji, f. L. R. 20 Bom, 53+. 


It is, therefore, the natinro of the debt—not the nature of 
the estate taken, 7.¢, ancestral or self-acquired—which doter- 
mined the liability, (Hanoomanpersaud’s case, 6 Moo, I A, 
121), The courts of ail the other provinces except Bombay, 
aave long since refused to onforce these obligations further 
chan to the extent of tho assets inherited, 


And by Bombay Act VIL of 1866, the same principle is 
made applicable here. Sectiou 2 of that Act provides that the 
heir shall be made linble as represontative of the deceased 
ancestor only to the extent of assets received, and porsonally 
liable only to the extent of asscts received and not duly 
applied. And it appears from two cases, decided in Bombay 
since the Act, that a decree should be passed against the son ‘ 
whether he have assets or not, Bapnji Andibram », Umadbai, 
8 Bom. HOR A C. J, 245. Followed by Jardine and 
Candy, JT., in Lalla Bhagvan v, Tribhowap, 1. L. R. 13°Bom. 
‘653, where the Court mae the defendant pay all the costs of 
the suit, even though the deceased father left no assets what- 
aver, 
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War Properry in The Son's WANDS f8 LIABLE vor ‘Pi 
PAYMENT OF HEH Racins’s Duwrs 2 


As may be inferred from what has boen already sfatad, tha 
answer ¢o this question is: All property whieh belongot lo 
the father and sons jointly, and all the self-acquired property 
ofthe father which has come into the hands of the sons, 
is liable for the payment of tho father’s debh. Tins appears 
from the judgment in Tanoomanpersad’s caso (supra), And 
still taore cleatly in the leading caso of Girdharcolall v. 
Kuntoo Lall, LR. 1D A. 321, lu Beng, L. R. 187. In 
this case the Privy Council say in their judgment: “If his 
(the plaintiff's) father had died and bad left him as his hoir, 
aud the property had come into his hands, could ho haye 
said that because this was ancestral property which descended 
from his grandfathor to his father, iL was not lable at all to 
pay bis father’s debts?” Speaking of Hanoomanpersad’s case, 
Sit James Colville said: “That is an authority lo show that 
ancestral property which descended to w father wnder the 
Mitukshara law is not exempted from liability to pay his dobts 
because a son is born to him, It would bea pious daty on 
the purt of the son to pay his fathor’s debts,” (and that boing 
so) “the ancestial proporty, in whieh tho son, as the son of his 
father acquires an interest by birth, is liable to his father’s debts, 

. £6 is not beenuse a small portion is anaccoduled lor, hag 
the son hag a right to tan out the boas fide prrchaser who 
gave value for the estate; and to recover possession of iL wilh 
mesne profits.” ‘Tho son was accordingly held bound by s salto 
to satisfy an antecedent debt of his father not immoral, 


In “Trimbak Ballrishna v. Norayen,-£ 0, R. 8 Bom. 481, 
the result of Girdhareolall’s caso is stated to be that the fathor’s 
authority estends to apply or charge the wholo property to, or 
with the payment of his debta not improperly incurred. 


62 
WHEN DOES: THE ORMUATION ARISE ? 


At ono time it was no doubt considered that the obligation 
to pay the father's debt did not arise until aftor his decease, 
but by the decisions of the’ Privy Council it Jias now been 
established that it is a pious duty of the son to pay his father’s 
debts out of the aucestral estate even in the fathor’s life time ; 
vide the observations of Pontifex, J., in Laljee Sahoy », sileean 
Chand, LL. R. 6 Cal, 185) The decisions referred to are those 
quoted in the argument in Luchman Dass », Giridhur Chow- 
dhry, I. L. R. 5 Cal, 855, in which a Full Bench of the Caleutta 
Court came to the conclusion that where the manager of a 
joint Mitakshara family (the family consisting of the father 
and a minor son) raised money on the mortgage of cortain 
family property, it not being proved, on the one hand that 
thore was logal necessity for raising the money, nor on the 
other hand, that the money was raised or expended for im- 
proper purposes, or that the lender made any enquiry as to the 
purposes for which the money was required—undor such cir- 
cunstances, a mortgagee could not enforce the mortgage itself 
duming the father’s time, by suit against the father and 
sou; but the debt being an antecedeut one, he would simply 
be entitled to a deciee directing the debt to be raised out of 
the whole ancestral estate, including the mortgagod proporty, 
They further held that a mortgagee, under the same cireum- 
stances, (but supposing the son to have attained majority at 
the time of the loan, and to have been made a party to the 
suit) would be entitled to a decree directing the debt to be 
raised out of the whole ancestral estate. 


This view of the son’s liability is stronuonsly opposed by W. 
and B, (p. 645, Sid ed.) where they say—It scema, thorcfore, 
that the decision in Jamiyatram’s case, giving to the fether in 
a united famiiy virtually unlimited power over the whole 
ancestral estate, on condition only that his conduct is not 
scandalous, cannot be rested on the Hindu law as tho people 
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have received it in Bombay. Tho acknowledged authorttios 
do not support it, and the usage of the people fas conformed (0, 
theso authorities.” .. . . Tho father is manager while capable’ 
and all his debts aro prima facie incumbent on hint alana, 
passing to his sons only on his death, subject fo exceptions on 
the ust&l grounds.” “Tho Mitukshara tscll in dealing ex- 
pressly with the subject ina chaptor pot bofore tecir lordships 
(in Hanoomanpersad’s case, 6 Moo. 1. A. 393) treats of tie pay- 
ment of debts in such a way as to make itclenar that no liability 
of a son for his living father’s debt is recognised.” 


ON WHOM DOES ‘Te ONUS Lis? 


As the rule js, thal the joint property in the hands of the 
son is liable for the debts of the father, the onus is, in general, 
on the sons to prove that the debt was one which they are not 
bound to discharge. [t is for them to show that the debts wore 
of an iminoral charactor, Suraj Bunsi Koir », Shen Porsad 
Singh, LL, B. 5 Cal 148; G R.6 DA. 88, But in Wunoa- 
maupersad’s case, § Moo, J. A. 893, it was pointed out that 
the dictym that the onns is on the sons, is nob an invariable 
oue, and did not apply in that case, 


LL appears fiom Snraj Buns) Noer », Sheo Prasad that not 
only must the sons show that the debt was inmoral but fur- 
ther that the purchaser had notice that if was so, bofore they 
can succeed in setting aside tho sale, ‘Cho law being the samo, 
whether the sale be cffoctod on tho ground of legal necessity, 
or for the payment of an antecedent debt of tho father, if the 
purchaser make dona fide cnquities and is satisfied, in the one 
case of the existente of the necessity, in the other of the oxis- 
tence of the debt, he will be protected even though the 
. necessity do not exist, or though the antecedent debt turns ont 
to have Leen contracted for an immoral purpose. * 
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WHOSE INTERESTS PASS ON A VOLUNTARY ALEENATION BY 
vis Farner ? 


Jt follows from what has been already said that a father may 
alienate the whole of the family property in order to discharge 
or secure his antecedent debts, But it docs not follow that in 
all cases he will be held to have done so, Bach enge must 
depend upon its merits. Thus the words used in tho convey- 
ance, tho price paid, and other circumstances may conclusively 
show that only the’ father’s intorest was intended to be con- 

‘eyed, cf Simbhanath Panday v. Gopal Sing, LL. RB. 14 
al. 573. ‘The ruling in Nanomi Babnasin v, Modhun Mohun, 

LL, R. 13 Cal. 21, is to the following effect. 


“here is no conflict of anthorily as to the principle that 
ms cannot set up their rights, which are to tako presont 
ested intorests, on their birth, jointly with their fathor in 
ancestral estate, against their father’s alionation for an ante- 
cedent debt, or against his creditor’s remedies for his debt, if 
such debt has not been contracted for an immoral purpose ; the 
won this point being the same under tho Mitakshara and 
thila Shastras.” .,.. “From the above must be distin- 
ished the question how far tho joint sons can be precluded 
om disputing tho liability attaching to their’ shares, when 
proceedings have beon taken by, or against tho father alone,” 


This brings us to the further question— 


WHOSE INTERESTS PASS ON A SALW IN EXECUTION OF 
DeEcruns 2 


In referonce to this the following important rulings are to bo 
found in the case last cited, vic, Nanomi Babuasin v. Modhun 
Mohun, I. L. R, 18 Cal. 21:— 


“Tf the father’s dobt not having been contracted for an $m- 
moral purpose is such as to support a sale of the ontirety of 
the joint estate, either he may sell the latter without suit, or 
the creditor may obtain a sale of it by suit, But the joint 
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sons not being parties to the execution procoedings or ta the 
sale, ato not prectuded from having a question as to bho nature 
of the debt tried in a suit of their owns’ a right which will, liows 
over, avail them nothing unless id can bo shown that the fobs 
was not such as justily a sale of the joint estate.” 


“Tf uBon tho proceedings, and having rogard to tho inten- 
tion of thd parties; doubts are raisod whother what has been 
sald is the interest of tho father alone, or the joint estate, the 
absenoa of the sons from tho proccedings may be a matorinl 
consideration. Butif the purchaser has bargained and paid 
for tho entirety, he may defend his title upon any ground 
which would have justified a sale, had the sons been brought 
in to defend their interests in tho execution proceedings. 
Deendyal v. Fugdeep Singn, LL LR. 3 Cal, 198, docs not lay 
down as an invariable rule that co-parcenary interests will not 
pass by an execution sale unless tho cd-pareenars aro joined in 
the suit, or that only tho father’s interest passes to the pure 
chaser where the suit was against the father alone.” 


« 

“This debt Leing ono which must bo ‘taken as a joint family 
debt through the suit upon it was against tho tathor alone, 
held: that a claim by minor sons for exemption of their shares, 
failed on tho merits, the ontire family estate having passed by 
the sale.” 


This decision practically though not oxpressly oyerrales, 
Doondyal Lal vw dugdecp Notain Singh, Lo. RB Cal. 198, 
and tho subsequent casos based upon it, so far as they Inid it 
down that only the interest of tho parties named in the decree 
passed to a purchaser in execution, and that it was not com. 
petont to the court to enquire whether the intefosts of those 
not parties to the suit wore in reality bound by tho sale, But 
it still, r$mains an apthority for the proposition thal where tho 
words of the conveyance aro ambiguous, the absonce of tho sons 
from the proceedings will bo considered a matorial circum- 
Stance in deciding whose intorosts have actually paised. It is, 

6. 
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therefore, always advisable for a creditor to make all those 
whose interests he secks to make liable in exccution, partios to 
the: suit in the first instanco, irrospectivo of their having, or 
no having, been partics to the bond or other security sued on. 
Badri Prasad v, Madan all, I. L, R, 15 All. 75. 


In a recent Bombay decision, Sakharam ». Devji, I'L, R. 28 
* Bom. 372, Mr. Justice Ranado has collected and discussed the 
various cases in which co-parceners, other than sons, have boon 
held bound by n decree passed against the manager alone, 
where the debt has been inctirred for family purposes. ~ 


In Hardi Narain Sahu v. Ruder Perkash, I. I. R. 10 Cal, 
626, Deendyal’s case was followed in the case of tho sale of a 
father’s right, title and interest, but this was explained to be 
his right, not to a share, but to a partition which would deter- 
mine his share, But in Beni Persad v, Parbati Koer, I. L, R. 
20 Cal, 893, it was held that, where the attachment was made 
before the father's death, the rights of the judgment creditor 
would not be defeated by the happening of that event, 

* 


. 
Tub MEANING or THE Wonps, “Riant, Trrum, AND 
Interest,” 


These words are in this connection ambiguous, and may 
mean cither of two thinga—(L) The share which tho judgmont 
debtor would be entitled to on a partition, or (2) The entirety 
of the family estate which ho might havo sold to satisfy hia 
debt, (Mayne, p, 346). 


Thus in Balbir Singh v., Adjudhia Prasad, I. L. R.9 All. 
142, where there were two decrees against the father. One 
was upon a mortgage, and as regards that, the judgment erc« 
ditor was held’ entitled to sell the ontirety of the family 
intorest, ‘Tho otlicr was a simple money-decroo, and ib was 
held that the creditor having proceeded’ against the father 
alone, he gould not in execution sell the entiro family pro- 
perty. : 
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In Mahabir Persad v. Moheawar Nath, 1 L BR. 17 Cal. 684, 
‘their Lordships of {the Privy Council say that the deseription 
of the property, in the certificate of salo, as tho right, title and 
interest of the judgment dobtor was consistent with every 
dnterest which he might have caused to be sold, passing at the 
sale, ic, the entire corpus of the estate, 


s . 


» Sir’ Ch, Sargent said, in Lrimbak Balkrishna o Narayen 
Damodhur, LL, R. 8 Bom. 481, (p, 486), “In such cases the 
right, title and interest of the judgment debtor has always 
been taken to include the entire interest which ho had 
authority to mortgage at the time he executed the deed 
of mortgage, a8 distinguished from the share of tho jadgment 
debtor which was available to creditors generally at the dato of 
the attachment.” Simbhunath Pande v. Golap Sing, 1. L. RB, 
14 Cal, 672, is an instance where only the interest of the 
judgment debtor passed. ‘There the father had borrowed 
money on a simple monoy-bond, and in exeoution only Ais 
right and interest purported to be sold. The Privy Council in 
the course of thoir judgment said: “ They concoivo that, whon 
a man conveys his right and interest and nothing moro, ho 
does not prima facie intend to convey away olso rights and 
interests presently vested in others, ovan though the law may 
give him power to do so, nor do they think that a purchasor 
who is bargaining for the ontire family ostate would be satis- 
fied with a document purporting to convey only tho right and 
interest of the father.” And they hold further that stace the 
mortgage and decree, ss well as the salo certificalo, oxprossod 
only tho father’s right, the prima facie conclusion was “ that 
the purchaser only took the fathér’s share, # conclusion which 
other ciroumstances—the omission on the part of the creditor 
to make the son’s parties and the prico paid~not only did 
not counteract but supported, Tho onquiry in recont cases 
regarding the liability of the estat® of co-sharors in respect of 
drausfers made by, er excoution against tho head of the family, 
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has been this, viz, what, if there was a conveyance, tho parties 
contracted: about, or what, if there was only a salo in execu- 
tion, tho purchaser had reason to think he was buying, ach: 
case must depend on its own circumstances,” 


This case was appliod in Bombay in that of Maruti Sakaram 
v. Babajiy I, L, R. 15 Bom. 87, where it was held: that in tho 
absenco of special circumstances showing an intontion to put 
up for sale, the entire intorest of tho family in the propérty, 
(sold in execution of a money-decroe against tho father,) only 
the interest of the father passes to the auction purchaser, 


For other instances in which the limited meantng was placed 
rasimilar decree and salo, cf, Pettachi Chettiar v. Sangili 
iva, IL. R10 Mad, 241, and also Ram Sahaiv. Kowal 
ingh, I. L, BR. 9 Al, 672, p. 679. 


In a Bombay case, Sakharamshet v, Sitaram, I. L, RB. 11 
Bom, 42, the decree was interpreted to cover the entire interest 
in the land though the certificate of salo, following tho words 
of the decree described tha purchaser as buying only the 
“whole right, title and interest” of the fathor. 


In additions to the remodies suggested by tho cases just 
cited the sons if they wish to, can always have the opportunity 
of objecting to the attachment and salo undor Sve, 278 of the 
Civil Procodare Codo and of having their rights adjudicated on, 
under the procedure sot oub in that and the onsuing sections, 


Tf the property of the deceased debtor passes into tho hands 
of 8rd parties, ib requires no citation of authotitios to ostablish 
their liability’ to the creditors for tho value of the property 
thoy have possessed themselves of. 


Bat it doos hot follow that because a creditor can thus purs 
sue tho dgbtor’s assets info the lands of those who can show 
no title to them, that he can also follow them into the hands 
of bona fide purchasors for valuable considoration from tho hoir, 
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The creditor may hold tha hoir personally Jiablo for the debt, 
to the oxtent of the valua of property he has ationated, bul he, 
cannot claim the property itself from tho purebaser, Fer 
Nanabhai Haridas, J, in Lakshmeu Raiuchaudra o, Sacasvatit 
bai, 12 Bom. IL. ©. R, 69, at p. 73." 


” 
A contrary rtle applios to volunteers. 


*What has boen said about tho liability of sons to pay their 
fathers’ debts is by no means applicable to other co-parconers, 


The question now is— 


What is the liability of a co-sharer to pay the 
debts of his deceased co-sharer ? 


Tho answor is—that undivided family proportly is not in the 
hands of surviving co-parcencis generally spoaking, liable to 
the separato debt of a deceased co-parcener. 


Where a Hindu undivided in estate .from his father, diod 
separately indebted to the plaintiffs who obtained a decree 
against the father and wife of tho decoased, as his legal heirs 
and representatives, to recover from the estate and offeels of 
the deceased, the aniount of their debt aud costs, and sought 
in satisfaction of the decree to attach a shop, which during the 
life time of tho deceased and subsequently to his death, had 
been in the possession of his father, there being no proof of 
any soparate estato having devolved upon his fabhor, it was 
held: that though tho son was during his lifo jointly interested 
with his father in the shop as being ancoatral proporty, his 
right had come into existence at his birth and died with him, 
and therefore the plaintiffs could not ronder the shop liable for 
their claim. This, thoreforo, is an authority for the proposition 
that the undivided mtorest of a co-parcener wilich passes by 
survivorship to the other co-parcenors upon his death,’cannot 
be proceeded against in excoution, Udaram Sitaram v, Ranu 
Pandaji, 31 Bom. If, ©. R. 76. 


70 


In'a Madras case (L Mad. Law-Reportor 63) it was pointed 
out that there is‘a distinction between a specified charge on 
tlieland and a decree which is merely personal. Every debt 
whith a mau incurs in not siecessarily a chargo on the estate, 
and there is no reason for saying that a man who has obtained 
a judgment against an undivided momber of a joint fatnily, has 
eatablishod a charge on the property. Apparently, Howavor, if 
the share of the co-parcener has vested in tho Official Assignee 
that estate would continue aftor his death liable for his debts, 
and the rights of his creditors would not be entirely defeated. 
Thus in Fakirehand v. Motichand, L L. R. 7 Bom, 488, it was 
held that the ancestral estate previously vested in the Official 
Assignee, is not divested by the death of the Insolvent, so as to 
vest in the son by survivorship, 


Seo alao Rangayya v. Thanika, I. L, R. 19 Mad, '74, whore a 
sale by the Official Assignee of the estate in tho hands of a 
manager, was held, binding on the sons because it was not shown 
to be an immoral debt: and not to be binding on the brother 
because it was not shotvn to be incurred for family properties. 


Riant to Disvose or Particunar Sark 


In carly times it is clear there existed no right of ona co- 
pavcener to alionato or charge his own sharo without tho con- 
sent of his co-parceners, and. even with their consont such an 
event would be extremely rare, Tho right according to Mr 
Mayne, probably arose through the enforcement of money 
decroes by way of execution. And it may now bo taken ag 
sottled that under a decree against any individual eo-parcener, 
for his separato debt, a creditor may during his lifo timo soizo 
and soll his undivided interest in the joint proporty. 


Tho way in which tho creditor was to offorce his rights was 
not alwayg so clear, but tho Bombay Courts have repontedly 
decided thaf the only way in which the auetion purchasor call 
benofit by his purchaser is by a suit for partition making all 
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the members of the co-parconory partics, Lf any specific pro- 
perty has been mortgaged. or charged by tho debtor “tne Court, 
will, in gonoral cudcavour to include that property in the slate 
awarded tohim. Pandurang Antndray v. Bhaskor Shadashiy, 
11 Bom. IT, CR. 72. Bus as soon ay the anction purchaser 
is in posession, ho coases to boa moro trospassor, Tho other 
co-pargenets cannot eject fim, they can suo him for joint 
possession, or can institute partition proceadings ; in tho mean- 
time he holds the position of a tenant in common with the 
other co-parceners, 


The Bombay Courts having given effect to a chargo or legal 
obligation by permitting a sale of the co-parcener’s share in 
execution, were not long in admitting tho right of tho co-par- 
cener to do for himself directly what thoy had already done 
for him indirectly, and many decisions havo established tho 
right of one co-parconer to alienate his own share for valuable 
consideration without the consent of his co-parecners, [Tho 
opposite theory prevails in Bengal oven whore the Mitakshara 
is applicable}. The leading caso in Bombay on tho subject is 
Vasudev Bhat v. Venkatesh, 10 Bom. U. G. 189. 


Tho right is enforced by an account and partition ag in the 
case of the oxccution purchasor, 


Tho late Sir Ch, Farran, in an oxhaustive judgment Inid 
down the following principles as now prevailing in Bombay on 
this branch of tho law:—Qurlingapa v. Nondapa, LL, RB 
21 Bom. 797. 


(1), That the position of the purchaser of the intcrests of 
* a Hinde co-parcener, in part or tha whole, of a joint 
estate ard very anomalous, It is impossible to work 
out his rights on an exact logical basis, As ‘it is an 
equity it must be worked out upon equitable prin- 

ciples. 
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(2). That a Hindu co-parcener by an alienation of his 
rights, in part or the whole, of tho joint family pro- 
perty does not place the purchasor of such rights in 
his own position—does not confer upon him the 
status of an undivided IIindu, See Ballabh Das 
v. Sunder Das, I. L, R. 1 Al. 429, Sucli'a pur- 

chaser is in Vasudov Bhat », Vonkatesh} 10, Bom, 
H. C. R. 139, spoken of as “becoming a sort of 
tenaut-in-common with the co-parceners, admissible 
as such to his distributive share upon a_ partition 
taking place,” (p. 147). 


(3), That such an alienation before partition does not 
deprive the alienating co-parcener of his rights in 
the Hindu joint family. If the alienation of his 
rights in each individual portion of the joint family 
property has ‘not that effect, the fact thal it is the 
last item which is being alienated, cannot alter the 
position, The purchaser of tho last part of the 
ploperty of ¢he co-parcever, cannot be in a better 
or worse position than the purchaser of the penulti- 
mate portion, 


(4). That as the purchaser does not by tho death of his 
vendor loso his right to a partition, so bis position is 
not improved by tho death of other co-parconers 
before partition, 


(4), That he stands in no better position than his alienar, 
and consequently like the latter is liable to have 
his share diminished bofore partition by the birth 
of other co-parceners, if he stands by and docs not 
insist On an immediate partition,” 

Tu Bombay at least this doctrine lias not as yet boon axtond- 
ed to any other’ form of alienation, and it has been held that a 
co-parceher, cannot dispose of his undivided share by gift or 
will, Lakshamau Dada Naik ov. Ramchandra T. BR. 5 + 


Bom. 45, 
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Thus it has been held that under ordinary oiroumstancos a 
gift by a co-parcenor of his undivided sliere in immoveable 
property is invalid, Adult members cannot give away a 
minor’s share oxcept for necessity, or in furtherance of a pidus 
duty, and such gift is invalid even to tho extont of the shares 
of the donces, Kalu v, Barsv, 1. L, BR, 19 Bom, 803, 


, In Rangasami v, Krishnarayan, 1 LR, 14 Mad, 408, 
at was incidentally decided that the plaintiff whe had par- 
chased the share of a member of a Iindu family should recover 
a share of the value of the house, and not a shure of the house 
itself. 


As has been indicated the Bengal Courts have taken a dif- 
ferent view of the power of a co-parcener to alienate his share 
for valuable consideration, In Bengal where the Mitakshara is 
applicable the contrary rule prevails, and one co-parconer is 
not allowed to alienate or charge his sharo of the family pro- 
perty. Sadabart Prasad v. Foolbash, 3 Beng. L, R, VB, 31, 


But tho Caleutta Courts havo since modified tho effect of 
their earlier rulings, by calling to their aid cquitable doctrines 
which in their application effect very much the samo purpose 
as the doctrines of Madras and Bombay. ‘heir Lordships of 
Privy Council seom to think that tho distinction ig ono which 
should bo done away with and have applied the principles of 
the Madras decisions to a case from Hengal, Cf. Deendyal’s 
easo, I. L. R. 3 Cal, 198, p. 208, bat see Jamuna Porshad v, 
Ganga Petshad, LG, R19 Cul. 401, whoto apparontly the 
equitable doctrine is the one still relied on, 


The term “ auteccdent debt” used in some of the judgments 
which, have been quoted, requires porhaps' some oxplanntion. 
Mr.’ Mitra (Tagore Law Leoturos 1895-6) considera that it 
means, “tho debt of the father Which has beon paid off by a 
fresh debt, a gale or a mortgage.” It has beon judicially intor- 
preted to mean, “a debt antecedent to the transaction, viz, 
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the sale or mortgage purporting to doal with the proporty.” 
Laljeo Sahoy v. Fakeor Chand, IL, R.6 Cal. p. 138. Again 
in Khalilul Rahman v, Govind Pershad, I. G, RB. 20 Cal. 328, 
Pigott, J., says at p. 346 of the report :— Tho rosulé would 
perhaps scom to be that “antecedent dobt”.,.moans with 
regmd to a mortgage, “dobt antocedent to tho transaCtion,” 
and, in a case of a proceeding by suit, “ debt antecedarit to the 
institution of the suit.” 


Chapter VOL—GIFTS. 


Three conditions have’boen held essential to the validity of 
a gift under Hindu law. 


(1) The giving ovally or in writing with the intention on 
the part of tho donor to part with tho property in 
favour of the donee. 


(2.) An acceptance in tho donor’s lifo-time—accompaniod 
by 


(3.) Possession actual or constructive. 


The rule that possession actual or constructive must be given 
to complote a gift has now been abrogatod in all casey to which 
tho Transfer of Property Act applies. Section 128 of that Act 
(Act IV, of 1882} provides as follows:—“ 123, Vor tho pm- 
pose of waking a gift of inimoveablo property, tho transfor 
must be effected by a registered instrument signed by or on 
behalf of the donor, and attested by at Joast lwo witnesses, 
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Tor tho purpose of making a gift of movonblo propartys the 
transfer may be offectod either by a rogistered: instrument 
signed as aforesaid or by dolivary. 


Such delivery may bo made in the same way as goods sold 
may bo dolivered.” 
a 


See, 1.24 provides :— 


» 124, Nothing in this chapter relatos to gifts of moveable 
property made in contomplation of death, or shall be deemed 
to affect any rule of Muhammadan law, or, save as provided by 
Sec, 128, any rule Hindu or Buddhist law. 


The Caloutta High Court has construed tho first paragraph 
of Sec, 123 to mean that n gift of immoveablo property can be 
effected by tho execution of a registered instrumont only, 
nothing more being necessary. Somble:—~Tho samo is the 
cage under that section with regard to moveable property, pra- 
vidod that a registered decd (and not the alternative modo of 
delivery) be adopted as tho modo of transfer. Dharmodas Das 
% Nistarini, 1 L, R.14 Cal, 446. > 


Tho Bombay High Court has followed ‘this ruling, so far as it 
decided that delivery was not necossary if the other provisions 
of the section werd complied with, Bai Rambai v, Bai Mani, 
LL, RB. 23 Bom. 234 On tho othor hand the Act doos not 


validate gifts made and registered beforo the passing of the 
Act, if possession has not been given, Lakehimoni Dasi wv, 
Nittyananda Day, IL. R. 20 Cal. 464, 


In the case of land, possession may be given by tho attorn- 
ment of the tenants, or tho delivory of tho, tillo doeds, and 
when the donee is a minor, insane, or perhaps oven when he is 
merely absent, possession may be delivorod by an oxpross 
declaration of thédonor that the propeity is-hold in trust for 
the donee. As to the naturo of*tho possession which must ba 
given, see Lakshimoni Dasi ». Nittyananda, L°L. R, 20 Cal. 
404, 
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Tt follows from condition (2) that the dono must be a por- 
gon in,existetice at-tho time of the gift and capablo of accept- 
ing tha gift at the time it takes effect whather in present or in 
fatura Tagore v. Tagore 9 Beng. L BR. 399, (8 Sath, 859, 


Givers vor Ruradious Purrosus, 


Whero gilts are made for religious purposes such as tho 
endowment of an idol, it is usual for the donor to effectuate 
his purpose throngh the medium of a trust; bat in Manohar 
Ganesh v Lakniram, I. L 1, 12 Bom. 247, p. 263,, West, J, 
says “a Iindu who wishes to establish a ecligious or charitable 
institution, may, according to his law, express his purpose 
and endow it, and the ruler will give effect to his bounty, 
or at least protect it so far at any 1ate, as it is consistent with 
his own Dharma, or conceptions of morality. A trust is not 
required for this purpose: the necessity of a trust in such a 
case is indeed a peculiarity, and a modern peculiarity, of the 
English law.” Further on he adds (p. 265) “ But if thoro is a 
juridical person, the idcal-embodiment of a pious or benevolont 
idea as the centre of tho foundation, this artificial subject of 
rights is as capablo of faking offorings of cash and jewels ns of 
land, ‘Those who take physical possession of the one, as of the 
other kind of property, incux thereby a responsibility for its 
due application to the purposes of (he foundation, ‘Choy aro 

nswerable as trustees, even though they have nol consciously 

ecopted a trust, and aromedy may be sought againet them 
ov mal-administration by a suit open to any ono interested, as 
inder the Roman system in a like caso by means of a populuris 
actio,” 


In Tfindu law thero is no such prohibition of gifts to supor- 
stitious uses as is to be found in English law, but such gifts 
aro otherwise subject to the usual rules relativg to the creation 
of trusis, For instance, being voluntary they cannot be on- 
forced when létt imperfect—and further 4o quote the words of 
Mr. Mayno (p, 483) as adopted by the Allahabad igh Court 
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in Raghubar Dial», Kesho, LL. R. V1 AML 18, p. 22, - “But 
the effect or the transaction will differ materially, according as 
the property is absolutely given for tho religious object, or 
merely burthened with a trust for its support. And thoro will 
he a farther differonco when the trusl isan apparont and 
not a genl one, and whero it creates no rights in any one sad 
the holder of the fund.” F 


. Thence in all cases there must be an actual dedication to the 
public; merely permilting the public to use a private temple 
will not be suflicieut to give a tight te its continued uso as 
such ; i¢ will bind neither tho owner nor his heirs. 


The Courts will not permit the rule against perpotuitics to 
be evaded by a colourablo gift to an idol, when the trust is 
really meant for the benefit of the settlor’s family, 


Thus where a ITindu by will devised certain property, con- 
sisting of a family dwelling-house and land, to trustees for evor 
for the maintenance and worship of fomily idols, aud appointed 
his song and other descendants to be shobaits of the idols for 
evor, with residence in the family house, tho dovise was hold to 
be yoid and inoperative, as being a settlement in perpotuity 


on the male descondants of the testator, aud not a real dedica- 
tion for the worship of the idols, Promotho Dassoo v, Radhika, 


14 Bong, L, BR. 175. : 

The powors of tho managors of religious endowments to 
charge, mortgage and sell the property of tho ondowment has. 
beon the subject of much divergence of opinion. 


In Shankar Barati Svami v. Vonkapa, I. L. R. 9 Bom. 422, 
Té was held that the Syami of & math has presumably no pri- 
vate property, and must bo assumed to be pledging the ercdit 
of thg math when he borrows monoy for tho purposes of the 
math, And the rpsult of that cago shows that, he has authority 
to do so in eases of special necoseity ; and a decree making the 
property of the math chargeable with the repayment of the 
loan was upheld. 


78 


In Narayon v, Chintamdn, 7. L. R. 5 Bom. 393, where Sir 
M. Westropp, C.J., has collected all the leading authorities pre- 
yious to 1881, he fays down the rule broadly that—* Religious 
endowments in this country,, whether they are Hindu or 
Mohammadan are not alienable: though the annual revenue 
of such endowments, as distinguished from tho corpys, may 
occasionally, when it is necessary to do go, in order. to raise 
money for purposes essential to the temple or other institution 
endowed, but not further or otherwise, be pledged.” z 


On the other hand the Privy Council in 1876 in Konwar 
Doorganath vw, Ram Chunder, I. L. BR. 2 Cal, 3441, lay down the 
rule to be that the manager of lands dedicated in perpetuity 
to support the worship of an idol, has authority whero the 
purposes of the endowment require it to raise money by 
alienating a part of the estate, his position being analogous to 
that of a manager of an infant heir under tho Hindu law.” 

And it has recently been decided that the principles of 
Hanoomanprasaud’s case (6 Moo. I. A. 393) regarding tho 
powers of alienation of manager, apply to the de facto 
manager of a Hindu endowment. Sheo Shanker v, Ram 
Shewak, I. L, R. 24 Cal. 77. 


The manner in which the trusts will devolve upon the office 
of trusteo becoming vacant by reason of death or othor cause, 
depends upon the constitution of the trusts, or upon the local, 
or particular usage governing the order of succession, It ia usc- 
less to enumerate any of these usages the nature of which 
must in each case form the subject of special enquiry, Suflice 
it to aay that when no other succession is indicated tho right 
of management passes to the heir of the donor. As it does 
also whore the established succession has wholly failed. 


There is no reason Why tho alionation of a religious office to 
a person standing in the line of succession, and free "from 
objections relating to the capacity of a particular individual to 
perform the Worship of an idol, or do any othor necessury fune- 
tion connected with it, should not be upheld, The alionation 
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therefore by a divided memboy of 1 ILiudu family to his siator'a 
gon, of the right of worshipping a goddess and, receiving a 
share of tho offerings was upheld: por Melvill, Ts in Myut- 
charam », Pranshanker, LL, BR, 6 Bom. 298. 


Tt is scarcely necessary to point out that except as alroady 
indicated a donor, once the gift ia completed, has no more 
tight to snterfere with the management of the proporty than’ 
uy other devotee; and it the object of the trust fails the pro- 
perty does not result to him, but will on the propor steps being 

taken, be applied to analogous purposes, 


Chapter iX.—WI LLS. 


As to the origin of the testamentary power among Hindus 
there appears to be considerable diversity. of opinion, one omi- 
nent authority says :-— 


“Tt is admitted that the idoa of a Will is wholly unknown 
to Hindu law, and that the nativa languages do not even 
possess a word to expross the idea,” (Mayne, p. 446), 

Au ominent Calcutta judge gavo it ay his opinion that “It 
soems plain that at least the Ilindu Will was not of local 
origin, but that wills wero known to and in uso among Llindus 
notin the Presidency towns only, but from one ond of the 
Peninsular to the other, I think it a just inference that the 
right to make a will does not avise from any more modern 
practice or approved usage, but springs from # source to which 
all Hindua have aécess; in short, that it isa pact of the Hindu 
law itgelf,” per Norman, J, in Thre Tagore Case, * Beng. L. RB. 
* OG, J, 103, at p. 218. 
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However this may be, it is now definitely sottled that undor 
tho Mitakghara a Hindu can dispose by will of his sclf- 
dequired property, moveable and immoveable as scoms to hin 
best, JLo can distribute it. unequally among his natural 


heits, or away from them altogether, A married women can 
mako a will disposing of her stridhan and indcod of All pro- 


-porty which she owns absolutely, bué not of course of that 
property in which sho takos only a particular estate. : 


The property which aman can devise has been defined as 
that “which he could bave alienated during his lifetime by 
any other instrument.” In other words what ho can give 
away, he can will away. Narotam Jugjivan v. Narsondas, 
8 Bom ICR, A. OS. 6. 


There avo, however, Madras decisions to the effect that gifts 
may be valid when a devise wonld not be upheld, Villa 
Butten v, Yamenammas, 8 Mad, H. CG, R. 6, 


But in no case cana man devise his own undivided share, 
as the title of his own eo-parceners by survivorship will take 
precedence of tho right by deviso. ITanmant Ramchandra », 
Bhimacharya, I. L, R. 12 Bom, 105 :—Whore the right by sur- 

ivorship of a posthumous son was held superior to that of a 
evisee. 


It boing then undoubted good law that a Tlindu can doyise 
hig self-acquired or scparate property, the next quostion is, 
What law governs tho nature of the estate which hoe can 
bestow on his deviseo? The answer is that it must be one 
permitted by Hindu law, 


Mr. Mayne laya down the rule thus:—So fav asa Hindu 
hag the power to bequeath at all, ho may not only direct who 
shall take the estate, but may also direct what quantity of the 
estate they shall take, both as regards the abject matlor to be 
taken, and tho duration of time for which it is to be held, and 
ho may also arrango so that on the termination of the ostate ” 
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in one person, tho catato shall pa's over wholly ov tn part to 
another person. But this liberty is shacklod by the condition, 
that no one Jimitation, -oither as regards the porson whi is ‘to 
tale, or the ostato which is to bo taken, shall violate any, of 
tho fundamental principles of Lhindu law,” (p. 463-464), 


The%authority for these propositions is to bo found mainly in, 
two very importaut decisions of tho Privy Council ~ 


* <1) Soorjeemoney Dosseo v, Donobando Mullick, 6M. 
T, A, 626. P.C.9 M.I.A, 128. 


In that cage the testator devised his property to his five sons 
declaring that if any of them should dio without issue his 
share should go ovor to the surviving sous, or thoir sous, to the 
exclusion of his (the deconsed son’s) femalo heirs, ‘The widow 
of one of the sons, dying without issue, claimed his share 
notwithstanding the will, Tho Privy Council rejected her claim 
(except as to accumulations during hor husband’s lifo time), on 
tho ground that there was nothing “against the genoral prin- 
ciples of Hindu law in allowing a testator lo give property, 
whother by way of remainder, or by way of an oxeeutory 
bequest, upon an event which is to haypen, if at all, imme- 
diately on the close of a life in boing, Vhoir Lordships think 
that there would be great genorat inconvenience and public 
mischief in denying such a power, Such powers have long 
hoon recognised. (por Knight Bruee, L, J., p. 135). 


(2.) Tagore v. Tagore, dB LR, O. Gd. 108. 9 Beng, Li, 
R. 377, and L, R.1. A. Supp. Vol. 47. 


Tn that case the testator, tho ILon, Prosonocoomar Tagore, 

a very wealthy Lindau morehant of Calcutta, died in 1868, 
leaving his only aon, Gonendromolun, two widowed daughters 
and six grandchildren, His will was, framét with tho object 
in the first instaree of ‘excluding his son, the plaintiff, who 
had become a convert to Christianity, from all ghare in the 
. inhoritance ; secondly of excluding fomales, and thirdly of 
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tying up tho estate in tail malo in perpeluity, This he en- 
deavoured to do by limiting the eatnto, after providing for 
various legacies, to his grandson Jutténdromohun Tagore, for 
lifg, to his cldest sou born iy tho testator’s life-time for life, 
then in strict settlement in tail male upon tho first and other 
sons of such eldest son, similar limitations jin tail male upon 
the sons of Jottendromohun born after tho death of the 
testator; and “after the failure or determination of tha ubagog 
and estates hereinbefore limited, then to the use of Sooshen- 
dromohun Tagore, the second son of my brother, &e.,” for his 
life, with similar limitations to his sons, ‘hen followed a num- 
ber of further limitations of the same kind, ‘The whole of his 
proporty was devised to trustees with directions to carry out 
the purposes of the testator as declared by his will, ‘he dis- 
inherited son brought tho suit to have the will declared 
invalid. In the result the defendant Juttendromohun was 
declared to be entitled to take a lifo interest under the will iu 
the property left to him, and that the plaintiff, subject to such 
life interost, was entitled as heir-at-law to tho, testator to all 
his real and personal property not validly disposed of. In 
other words, all the limitations after the first life interest wore 


held to be void. 

Incidentally the following points were decided by the Privy 
Jouncil in the course of the judgment delivered by Mr, Justice 
Willes :— 


(1) That the power of a father in Bengal to dispose by 
will of all his property of every sort was beyond discussion, 


(2.) That a testator might validly make use of trusts and 
trustees for the purposes of carrying out the dispositions con- 
tained in his will. 


(3.) That a testator need not bequeath lis “ whole bundle 
of rights” to one poison, but that he could on the contrary 
divide his estate by giving particular and limited interests in 
the whole of the property to differont persons, who might come ~ 
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into existence during his lifo-timo, fo be talcon in succossion, 
as well as by giving “his whole interest in particular portions 
of the land included in his ostate to different persons, 


(4) ‘Chat an estate tail such as was attempted to be croated 
was widlly unknown to and repugnant to Mindu law, “AU 
ostntes of inheritances croated by gift or will, so fur ad they are 
inconsistent with the goncral law of inheritance, are void as 
such, and by Hindu law no porson can succoodt thereunder as 
heir to estates described in terms which in Huglish law would 
designate estates tail.” Tagore case, 9 Bang. L. R. at p, 306, 


The life estate to Jotindra was thorefore valid, but the fm- 
ther question arosa as to the successive donoes after his death 
Tt was held that none of them could take: because 


(3.) The donee must bo a porson capablo of taking at thy 
time when the gift takes effect, and must oither in fact or in 
contemplation of law, be in existence at the death of the 


tostalor—-And also because :— 


(6.) Those who were to take after the firat serics, were 
only to do so after tho “failure and determination” of any 
previous series, and this could only mean actual exhaustion 
and not meroly incapacity to take by reason of the invalidity 
of tho will, In other worda the event in which they ara to 
tako, namely the failure of any previous series of heirs, never 
had, and by the operation of the judgment itself, never could 
arise, 


(7) The bequests were held to be such as must be tronted 
as having been mede directly to the benelicigrics, the inter- 
vention of trustees making no difleronce in the validity or 
otherwise of the dispositions, That which could ndt be done 
directly could not be done indirectly through trastecs, 


84 


Sinco then a testator cannot by will creato an ostate not 
known to [lindu law it follows that a will directing an ostate 
to goin nn order of succession whidh would exclude formule 
hoirs, or a will directing an accumulation for 99 yoars, or can- 
taining a prohibition against partition would on this ground 
be held invalid, 


Hons oF Witn.—Apart from legislative requirements the 
form of a TLindu Wills is immaterial A nuncapativo will is 
sufficient provided it be proved, and atatements in a deod oxe- 
cuted by a widow ia which sho declares her husband's last 
wishes, lias been held to be evidence of her husband’s oval will, 
ef, Chintaman, v, Moro Luximon, I. L, R. 11 Bom, 89, 


And a will with only ono witness ig sufficient, if Section & 
clause @ and b of Act XXL. of 1870 (Ifindu Wills Act) does not 
apply. Re Bapuji Jagannath, I. L. R. 20 Bom, 674, 


Among other ways in which gifts by will differ from those 
inter vivos, it should be noted that it is not necossary that a 
legatee should bo capalele of assenting to a logncy, A bequest 
to an idiot would therefore be valid. 


Lrats.ation As ‘ro Uinpu Wins, 


Tt remains to consider the logislation on tho subjoct of 
Hindu wills, 


Tho principal Act is, of course, the Hindu Wills Act, Act 
XXL. of 1870, 


Section 2 of this Act ronders a numbor of tho sections of 
the Succession’ Act (X. of 1863) applicable Lo the cnse of those 
therotofore exempted under the 83Lst Section of tho Succession 
Act from its application. This alteration of tha Inw appHos to 
all wills and codicils mado by any Ifindu, Sain, Sikh or Bud- 
dhist on or after the Ist Soptember 1870, within tho territories 
subject to tho Lioutonant-Coyornor of Bengal, or tho local 
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limits of the Ordinary Original Civil Jurisdiction of the High 
Courta of Judicature at Madras and Bombay, and-farthoy ta 
all auch wills made outside such limits, so far as relates to 
immovoable property within those limits, 


Chapsors If to XIII. both inclusive of the Probate and 
Administratio# Act apply in the caso of evory Hindu,.Moham- + 
madan and Buddhist, dying before, on, or afler, the Ist day of 
April 1881, (Act V. of 1881 Sec. 2) provided, however, that 
nothing contained in those chapters shall be deemed to render 
invalid any trauster of property duly made before that day. 


N.B.—The 2nd section of the Hindu Wills Act has boon 
amended by repealing the application of Sections 179 to 189 of 
tho Succession Act, Lo Findus, as these sections aro practically 
re-enacted ia the Probate and Administration Act, », Section 
164 of that Act. Bat Section 187 of the Guecession Act which 
is not to bo found in tho Probato Act, is exprossly retained in 
the Bindu Wills Act, 


Section 187 of the Succession Act is as follows :—“ No right 
ag executor or logatec can be established in any Court of Jus- 
tice, unless a Court of Competent Jurisdiction withia the pro- 
vince shall have granted probate of the will under which tho 
right is claimed, ov shall have granted Letters of Administra- 
tion under Section 180.” 


This result is, as Me, Mayne says, that in all casas coming 
withiu the Mind«u Wills Act, or the Probate Act, tle executor 
or administrator as such, is the logal representative of the 
deceased and statulory ownor of bis property, excopt such as 
would othorwise have passed by survivorship to somo otfier 
person. 


But oven in thpse cases to which the Ilindu Wills Act 
applios, section 3 declares that nothing in the Act shall author- 
deo a testator to bequeath property which he could hot have 
"alionaled éater wivos, or to deprive any person of any right of 
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maimtenance of which but for that Act he could not havo 
ilepriyed them hy, will, or to create in property any interest 
which. he could not have created before the 1st Septembor 
1870. . 


This section has been the subject of judicial intorprgtation 
in Caleutta, wheoro the words “ to create an interest,” ogcurring 
in tho last clause of Section 3, woro hold to apply both to ‘the 
quantity and quality of the interest created, and in their’ 
natural and ordinary meaning include the capacity of a donee 
to take, and that a gift by will to persons unborn at the time 
of the death of tho testator, whether made (de, the will) prior 
or subsequently to tho passing of the ITindu Wills Act, was 
void. Alangamonjori v. Sonamoni, 1. L. RB. 8 Cal. 687. 


Chapter X.—MAINTENANCE. 


Theio is no obligation on which greater strosa is laid in 
Hindu Texts, than on that which enjoins the propor support 
and maintenance of the dependent membets of the family. 
The diMenity which has arison has been in deciding how far 
the moral obligation should be considered a legal one, and to 
what extent the claim to maintenance should be considered 
a charge upon property. 


[thas been said that the right to maintenance does not 
depend so much on property as on relationship. (West and 
Biihlor, p 237). Bach member of a joint family bas, by yirtuo 
of his relationship to its head, the right to be maintained: by 
him, a right extending to his wives and childrou, and includs 
ing the tight’ to demand all customary oxpendittie on heir 
marriages and other ceremonies, 
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According to Hindu doctiine as laid down by Maun, and 
other ancient authorities, tho duty to maintain aged or ine 
firm Panrnn'ts is an absolute one, and is invespeetive gf the 
possession of any family propety. And this accords with the 
ideas and feclings of the Hindu community. The step-mother 
and mather-in-law aro also to be maintained. 


Beside’ those already montioned the following Hava beon 
either held judicially to bo entitled to maintouance, or me 
directed to be maintained by the recognised texts :— 

Unmanied sisters—After mariage the liability passes to 
the husband's family. 

Tlegitimate sons—Uhus in Muttusawmy v. Vencutaswara, 
12 Moo, I, A. 203, if was held that the natural son cf a Lindau 
father, recognised by him as such, is entitled to mainte 
nanco oven though ho cannot show that he was born in the 
house of his fathor, or of a concubine possessing a peculiar status 
therein, In a Bombay caso the son by adultorous intercourse, 
though ho was oxecluded ag an heir, was awarded a liberal 
maintenance, when he had been recognised by his father. 


Rahi v. Govind, 1, L, R, 1 Bom. 95. 


Concubines, when the rolation has been permanont ;—dis- 
qualified persons:-those invalidly adopted :—and a wife 
deserted by her huaband, if he has deserted her without just 
cause, She can undor these cirenmstances pledyo his c1edit 
in order Lo supply herself with necessaries, But in order to be 
entitled toa separade maintenance she must prove that, by 
reason of his misconduct, or by his refusal to maiutein her 
in his own place of residance, or other justifying cause, she is 
compolled to live apart from him, Sidlingapa vw. Sidava, LL. 
R. 2 Bom, 634. As to what constitutes a ‘justifying eause’ the 
ease af Matangiti Dasi v. Jogendra, I. DL, BR. 19 Cal, 8 
may be referred to, There it was held tho wifo was entitled to 
separate maintonanca when het husband habitually tionted 
her with cruelty and such violence as to or eate the most sorious 


apprehension for her personal sufety. 
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Th arecent Butubay case it was decided that ery the an- 
martiied daughters have a degal claim for maintenance out of 
their father’s estate, ‘The martied daughters umet suck their 
maintenance from the husband’s family. If this provision 
fails, and (he widowed daughter returns to five with her father 
or brother, there is © moral and social obligation, but nota 
logally enforceable right by which her maintenance enn be 
elained as a charge on her father's estate, in the hands of lise 
heirs, Bai Mangal », Bai Rukhmini, TL, R. 28 Bom. 201, 
Towever, the widow of a separated deceased son haa no claim 
for maintenance against her father-in-law either for herself or 
her gous, when there is uo ancesbal property in his possession, 
Kalu e. Kashibai, I, L, BR. 7 Bow, 127, 


The Mitakshara lay it down that when there is no properly 
except that which has been self-acquired, the only persons 
whose maintenance out of such property is imperative avo 
aged pments, wife, and minor children, Thus in Bombay 
where a widow who was living apatt {rom her husband’s family, 
sued her husband’s paternal uncle, the nemest surviving malo 
relative of her husband for a monoy allowance by way of 
maintenance it was held that the suit must fail. 


First: beenuse the defendant was separated fiom the plain- 
tiffs husband, and the date of his death, 


Second: because at the date of the suit there was nob in the 
possession or subject to the disposifion of tha defendant avy 
ancestral estate, or estate of the plaintif’’s husband or of his 
father Savivibai e Lusmibhai, TL, R. 2 Bom. 578, 


Tho relation of father and son imposes vo obligation when 
the son has reached an ago to support himeelf, But ifthe 
whole of the lamily property is impartible and subject to tho 
Jaw of primogeniture, an adult son is entitled to maintenance, 
Ramehandia ec Sakhaam, J, E.R. 2 Bom. 346 
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[t is now practically settled that a wife's incontinones 
deprives her of all right qvon to a starving maintenance and, 
this is se even when sho has beon awarded maintenance,-and 
distinguishes her case from that of the widow's estate, by sue- 
cession, which is not liable to resumption or forfeiture, Vishnu 
», Manjtmma, J. L. RB. 9 Bom, 108. 

’ 


Winow's Ricare ro MAINTENANCE, 


A widow in order to be entitled to maintenance is not bound 
to reside with her husband's family, indeod it may be highly 
desirable that she should nof. All {hat is required of har is 
that ahe should not leave her hasband’s house fram improper 


motives, Gitianna v, Honama, I. L. R. 15 Bom 236; and she 
is entitled to retain her maintenance, unless she ix guilty of 


unchastity, or other disreputable practices after she leaves that 
residence, v, Pirthes Singh v. Rani Raj Kooor, 12 Beng. B, R. 
(?. G.) 238. 


A widow is not, however, permitted. capricious choica of 
residence and her husband can by will make hor maintenance 
dopendont on her living in the family house, ELor right to 
maintenance like that of the wife living separate dependa on 
her chastity: only a son is bound to supply his mother with 
what will suffico for hor hare maintenanco, though unchaste : 
but seo now Kanudasammi v. Musagammal, LT. L. RB, 10 Mad. 6. 


St has heen: said that although the rclations of the husband 
of a Tlindu woman deserted by him, may not be under a per- 
sonal liability to support her, yet if they have property of the 
husband in their hands, hig wife is entitled to’ bo maintained 
out of the husband’s estate to an extent not exceeding one- 
third of the procecdls. Ramabai v. Trimbak, 9 Bom, HL. C.R. 
288. Mr. Mayno adda (p, 511) ;—* Provided that would be 
sufficient for her maintenance” but these words de nét appear 
in the report, In fact the amount is fixed in’ all cases, by 
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general considorations of the wealth of the family, ils position 
and status,. whothor Lho maintenance be that of n wife, a 
widow, ovason, &. In early days the amount awarded to a 
widow oven ina wealthy family was exlreinoly small, but in 
later yems the Courts have begun to deal more liberally with 
that unfortunate class. 


Tfan amount has once been allotted for a widow's main- 
tonanco, she cannot dissipate this and then come and ask for 
more, Savitribai 2. Laxmibai, 1. Ll. R. 2 Bom, 573, Possibly 
the amount might be increased if tho position of the family 
funds changed for the better! it has more than once been 


yeduced when they changed for the worse. 


The right to claim an increaso when tho circumstances havo 
altered was recognised in Bangaree v. Vijayamachi, J. L. R, 22 
Mad. 175. 


Any productive proporty a widow possessos will bo talon 
into account in fixing the amount of her maintenance—but not 
that which produces np income, eg., jewels and ornamonts, 
Cf. Savitribai v, Luxmibai, IL. R. 2 Bom. 573. 


‘t may bo gathered from the decision of tho Privy Council 

Narayanrao v, Ramabai, TL, RB. 6 1. A. 114 a8 oxplainod by 

Ch, Sargent in Motilal Praunath », Bai Kashi, Ll. i 
17 Bom, 45, that subject to the law of limitation a Uinda 
widow is entitled to recover arrears of maintenance dua to 
her; and that the withholding of the maintenance which con- 
stituted tho cause of action, might bo proved otherwise than 
by a demand and refusal, but that aears would only be 
granted from the date of the retusa, or of tho occurrence of 
the other cirenmstances which would amount toa refusal, 


The Allahabad Tigh Court has reeently decided thet the 
allowance of mroars of maintenance is a qitestion for the dis 
cretion of the Court, and if nllowed at all will not necessarily 
be at tho game rato as the future maintenance. Raghubans v. 
Bhagwant, I. L, BR. 21 All. 183. 
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There is no doubt but that the estate of the deccased. hus- 
band is liable for the maintenance of the widow: yot hor claim 
is cortainly not such a licn on the estate as will bind it in the 
hands of a dona fide purchaser, for valuo without notico of tho 
claim: it sooms to be correct to say that such a claim will not 
provail against the purchaser ;— 


Unless (1) it is fixed and charged on the estate by*a decree | 
ov judgment or (2) the purchasor has notico that tho sale is 
for the purpose of depriving the widow of her maintenance, in 
which case of course he acts in collusion with the vendors, and 
is no longer a bona ide purchaser, Lakshman Ramchandia v. 
Satyabhamabai, I, L. R, 2 Bom, 404, 


In the caso of the sale of a house pending a suit for main- 
tenance, where it was not sought to charge any particular pro- 
perty, it was held that tho doctrine of lis pendens did not 
apply. Manippa e, Ellapa, I, L, R. 19 Mad. 271. 


With this decision should bo comparod tho 39th Section of 
the Transfer of Property Act (LV. of 1882), and its illustration. 


“When a third person hay a right to receive maintonance 
ors provision for advancement or marriage, from tho profits 
of immovoable proporty, and such proporty is transforred with 
the intention of defeating such right, tho right may be enforcod 
against the transferce, if be has notice of such inteution, or if 
tho transfor is gratuitous ; but not a transferee for considoration 
and without notice of the right, nor against such property in 
his hands. Illustration, A a LUindu, transfers Sultanpur 
to his sister-in-law B, in liew of her claim against him for 
maintenance, in viilue of his having become entitled to her 
deceased husband’s property, and agrees with her, that if she 
is dispossessed of Sultanpur, A will transfer to her an equal 
aroa oyt of such of seyeral othor specified villages in his pos- 
session a3 he may, clect. Asclls the spcciliod villagos to 0, 
who buys in good faith without notice of the agreement, B 

. is dispossessed of Sultanpur. She has no claim on’ the villages 
transfered to ©,” 
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Debts take preeedence of a claim te maintenance and it is 
overt asserted that they override 1 charge actually ereatod 
beforo tho sale: bat this is doubtful, 


Tt was at one timo considered. that a purchaser could not 
turn a widow out of the family house, if she wore living in it 
at the time of the sale, Dalsukram » Lallublai, 1% 17 
Bom. 2823 but a recount Bombay decision has laid it déwn that 
in the absence of any allegation thai a mortgayze effectad bya 
Hindu husband was not for the benefit of the fanily, or was in 
any way in fraud of the widow's nights, tho auction purchaser 
buys the mortgaged house hee from her right of residence as 
a Hindu widow notwithstanding the fact that he had notice of 
her claim. Manilal v, Bai Tara, LL, R. 17 Bom. 398, 


The husband is bound to make provision for his widow, 
even though all his property be setf-ncquired, it has accordingly 
been held that when a husband had by gift to his undividod 
sons by his first and second wives, assigned the whole of his solf- 
acquired immoveable property without making auy provision 
“or his third wife, who wis lefé absolutely destitute, that she was 

ititled to have her maintenance charged on the property in 

i¢@ hands of her step-sons, and that her right was not alfectod 
by any agreement made by her with her husband during his 
life-time, her right being only an inchoate oue which sho cannot 
transfor or assign away by her own individual act. Narbada- 
bai v. Mehadeo, 1. L. R. 5 Bom, 99, 


As toa widow's power of alicnating har interest in land 
assigned to her for her maintenance, seo the observations of 
Sargent, ©. J., in Diwali o, Apaji, LL. RB. 10 Bom, 342, at 
p. 345, 
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Chapter XL.—PARTITION, 


Mossrs. West and Biihler define tho law of Partitidu"as 


being :~— 
- 


The aggregate of the rules which when a ITindu family living” 
din union sepatates, determine the duties and rights of ils 
several mombers with respect to the common property and 
liabilities—and they dofine separation as “Tho dissolution of 
tho state of union or re-union the continuance of which is 
based on the will or acquiescence of the united co-parceners.” 


Though originally such articles as carriages, ornaments, female 
slaves, implements of art, &e, were considered impartiblo, it 
may now be taken as settled that all propaty held ag joing 
property is capablo of Partition, Certain zemindaries, how- 
over, when shown to be subject to a well-established usage to 
that effoct, have been held impartible; aud in Bombay certain 
offices such as those of Patel, Deshmukh, Despandya, and 
Dosai, which are supported by grants of land from the stato, 
may or may not be partible, but their nature is not such as by 
itself to raise any presumption that thoy cannot be partitioned, 
ef, the decision in Gopalrao v. Trimbak, LL. RB, 10 Bom. 598, 
when the quostion was treated as purely one of evidence: cer- 
tain lands (desmukhi vatan) being held impartible, and othas 
(patilki yatan and miras) being held partible in the absence of 
any ovidence of a custom of primogoniture, (sco also Mayne, 
p. 527). 


The amount to be divided is ascertained by;— 
(1) Deducting all claims — 
(a.) Fordebts due by the united family. 


. 
(6) For charges for maintenance, martianges or other 
family ceremonies 
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(2) Taking an account of tho entirety of the family propoity 
in the hands of tho several mombers, 


Tro gencial charactor of this acount has already boon dis- 
cvissed in reference to the case‘of Jugmohundas Mangaldas, Lf, 


L. BR. 10 Bom, 529. 
ic 


iéis aw account of the actaal oxisting funds, Wut if one of 
the members has advanced money out of his sclf-acquired pro- 
perty for the benefit of the family fund, and it has been agreod 
that this should be repaid, effect will be given to this agreo- 
ment. Mesne profits atc neve: allowed on partition except when 
ono member has been entirely excluded fom all participation, 
Konenav » Gurav, I L. R 5 Bom, 589, at p. 695. 


Or when one member has claimed tho property as exclusively 
his own, Bhivray v, Sitaram, LL, R. 19 Bom, 532, 


In this connection the recont case of Ganpat », Annaji, 
IL. BR 23 Bom. 1t4, should be referred to, One brother sued 
another brother asking for an account of the profits of a part- 
nership alleged to be joint family proparty, and to bo awarded 
his share in such profits when ascertained. It was held that, 
though such a suit would not lie, not being for tho partition of 
the whole family estate, yet the plaintiff was entitled to an 
injunction restraining the defendant from excluding him from 
the joint possession and management of the shop. 


The right to a share passes by survivorship among the sur- 
viving co-parceners, subject to tho rule that when any deceased 
co-parcenc: Ieaves male issue, they represent the rights to 
their ancestor to a share on partition, cach class taking par 
stripes as regaids every other class, and taking per capita 
among themselves, 


According to Mr. Mayno, (tT. 1. p, 583), the right of any 
descendant cx sot of descendants to a partition assumes that 
the ancestors above him or thom are dead; the saine view is 
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taken by Messrs. West and Bithler and has been adopted by the 
Bombay Ligh Court in spite of a very able judgment to the 
contiary by the late Telang, J., Apaji Narhar ». Ram- 
chandia, I. L R. 16 Bom, 29. we 

Tn that case it was held by a Full Bench composed of" Sir 
Gh, Sargent, C.J., Bayley, Tolang, and Candy, JJ., (‘Telang, J., 
dissenting) thivt under Iindu law applicable to the Satara 
District (e., Mitakshara) a son cannot in the life tine of his 
fatlior, suo his father and «nelos for a partition of the immove- 
able family property and for possession of his sharo therein, the 


father not assenting thereto. 

The right of a minor to demand partition has been judicially 
recognised by the Bombay High Court in Mahadev ». Laksh- 
man, I. L. BR. 19 Bom. 99 where it was decided that a minor 
TLindu can sue for partition if 

(1) Mis interests are likely to be advanced thereby, or if 


they will be 

(2.) Protected thereby from danger. 

A partition made by a mother as the ‘guardian of her minor 
gon, a member of an ‘ndivided Hinda fatnily, is valid, and if 
jrst and legal, will bind the minor, Chanvirapa » Danava, 
T, L, BR. 19 Bom. 593. 

Pho position of an absent co-parcenor is analogous lo that 
of nm minor as regards pautition—but the members actually 
making the pmtition will bo called upon to show that it was 
fair, and they aro pound to tuke proper care of the portion 
allotted to the absent member until his return, 


‘Mr. Mayne and the late Rao Sahil Mandlik considered that 
the right of mother to s share on partition had, if it ever 
existed? become obsoleto in this Prosidoncy. On tho other 
hand Messrs. Westtand Biihler adopted the opposite view. vide 
ip. 82, 3rd Wd. where thoy quote the following question and 


. anawer fiom Rutnaghery :— ‘ 
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“Q. LE a mother and son do not wish Lo livo Logolher as an 
undivided family, can tho mother claim a share?” 


va A, Lf the property is ancestral, or acquired jointly by the 
mother and hor son, it should bo oqually divided between 
them. 


The learned anthors remark on this: “Tho text shows ouly 
the right of a mother to & shave in caso a partition is anade, 
but not her right to demand « partition, Tho latter right 
does not exist, 


In his well-known judgmont in Lakshman v. Satyabhama- 
bai, I. L R, 2 Bom, 494, Mr. Justieo West says (p. 504) -— 
“The sons therefore who in a partition fail to allot the proper 

iar to their mother, can bo compelled to do it aftorwards,” 


And in Damondas v, Uttaram, IL. 2,17 Bom, 27L, Sir 
th. Sargent and Birdwood, J., exprossly decide that the 
mother’s claim is not obsolete, and awarded hor a sharo in 
partition, in a suit for that purpose between hor stop-sons, 


Tho position of persons who are disqualified from inhoriting, 
owing to any defect physical or montal, is the samo in cases of 
partition ag of inheritance, Their righty and disabilitios, and 
those of their heirs will be dealt with under tho head of In- 
heritance. 

Innuarrm™are Sons: An illogitimate son cannot if ho 
belongs to the throe higher classes demand » partition, but 
among Sudras he would as against his brothers be ontitled to 
suo for and obtain a half share on partition, But it is doubtful 
if auch a right exists against the father, 


Cf. Sadun v Baiza, LL. RB, 4 Bom. 87, where at p 46 
Nanabhai Uaridas, J., says—- Whether (an illegitimate son) 
ean (enforce a partilion of aneostral pieperty against the 
father’s wish) has not yet formed the subjoct of a judicial deci- 
sion ; but sllould the question ever ativo, if scoms vory uulilcly 


oF 


thal any such claim on his part would be recognised sooing 
that his right to take a share during his father’s life-time is 
axpressly made to dopend on “ tho father’s chdice,” 


Svacran Suagus: Tho rules which formerly gave special 
shares to certain mombors of the family, ag., to the eldest son, 
Are nodW, obsolete, aud absolute equality of division in the 
absence of any proved special custom, is the invariable practice,” 


*Pawiius: All the members of the Joint Vamily must be 
mado .paitics to the suit, which should embrace the whole of 
the family property. Ifthe property is situated in different 
districts, suits may be brought in the various comts within 
whoso juisdiction the property is situated, 

A mombor of an undivided family, suing his co-parcenars 
for a partition of family property, is bound to biing into hotch- 
pot any undivided property in his own possession, in oder 
that there may be a complete and final partition, and cannot 
claim to withhold any such propeity on the ground that it is 
situated within another jurisdiction, Hari Norayen v. Ganpat- 
ray, LU, R.'7 Bom, 272. . 

On the other hand in Ramacharya v, Anantacharya, LL, R, 
18 Bom. 889 it was held by Telaug and Fulton, Jd., that a 
court can grant partition of property belonging to a Joint 
Hindu Family, situated in British India, without taking into 
account other property belonging to the family situated out- 
sido British India, 

Oprning up Partition: A partition will not be opened 
up morely because somo part of the property has not been dis- 
tributed, or ovon if it has been dishonestly concealed; the rule 
in both casos is the samo, namoly to distributo dt among the 
parties to tho original partition. 

But when there has been fiaud (Moro Vishyanath v. Ganesh 
10 Bom, I. 0. R. 44%), or oven bone fide mistake (Maruti v, 
Rama, I, L, R. 21 Bom, 338), tho” party who has suffered is 
entitled to claim a re-partition, 


x 
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How errecrep: No written instrument is necessary in 
order to effect a putition, All that is necessary is that the 
status of each mombor in rolation to his follow-membors should 
‘bo changed from ouc of unidn to one of severally. Thoro may 
be no de facto division of the property, they may continuo to 
hold as tenants in common, bat the partition to bo Valid, must 
be an intended fact, But in Sakharam » Hai Kfishna, TL, 
RB. 6 Bom. 118, Si: W. Westropp, C.d,, laid it down as law that 
a decree under appeal docs not operate as a severance ; and he 
directed tho property to be divided in accordance with the 
state of the family al the date of the decree in appeal, ie, into 
6 shates instead of 8. This ruling has been disscuted from in 
Madras, Subbaraya » Manika, I, GL. R, 19 Mad. 345. 


Revease: ‘The effect of a Hindu son rclinqnishing for ao 
im of money his share in the propeily of his father, natwal 
adoptive, and agiceing not to claim it during or after his 
ither’s life-time, is to place him in the position of a sopmated 
on, But this will not amount to disherison, and though tho 

father’s dealings with his own property will take offect against 
the son, he will inherit in preference to the widow, Trimbak ». 
Savitiibai, I. L RB. 3 Bom, 54, 


Ru-Union: Ra-union though constantly reforied to ann 
possibility, is but seldom resorted to in practice, When it doos 
take placo it can only do so among tho parties, or somo of 
them, to the original partition, Vishvanath v, Krishnaji, 3 Bom. 
HOR, A. 0. J. 69. Even then, they aro uot altogether in 
the samo position as before as vogards inheritance, Tho cis- 
tinetions in this rcspect will be pointed out in their proper 
place. 


AGREEMENT Nor 'to Divine: Agreements not 4o domand 
a partition wo somotimes eutered inte, but in Ramilinga v. 
Virupakshi, I. L. R.7 Bom, 588, ib was held that an agree- 
ment bebween co-parcenors never to divide is invalid by Hindu 
law as tending to create a perpetuity. 
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Epyace ON OTMER MEMBERS: Messrs, Weal and Bithlor, 
p- 665, lay is down distinctly as a general principle that each, 
co-parcencr has powor only to effect his own separation from 
the family and not to enforee a separation amongst the other 
co-parconers against their will. 

Roferring to this passage Mr. Justice Telang in ,Apaji» - 
Romchandra, LL. R. 16 Bom, 29, says at p. 57 :—“ If again 
tHe necessary and inemediable result of one man’s separation 
wore the involuntary separation of the whole family, or even a 
soparation of that branch of the family to which tho separating 
individual belonged, there might possibly be some difficulty in 
giving effect to the logical consequences of the doctrine of the 
Mitakshara, Bat it is at least extremely doubtful whether 
such result need follow at all, and it is quite certain if it did 
follow it could most casily be remedied by the operation of the 
vules ag to tesunion,” ‘ 


Ti is lo be noted that a co-parcencr in a TWindu family is 
entitled to claim joint possession of a portion of the family pro- 
perty, and need not suo for a partitidn, per Jardine, J, in 
Ramchandra v, Damodher, I. L. BR. 20 Bom, 467, 


A. suit fov compensation for exclusion from joint possession 
falls under Article 120 of tho Limitation Act (15 of 1877), 
Robort Watson and Co, », Ram Chand Dutt, I, L. BR, 23 Cal, 
799 


Evracr oy CLAIMING PARTITION: A son claiming partition 
destroys his rights to share, both in the ancestral and self- 
acquired proporty of his father on his father’s death. Thus it 
has been held that as between united sons and a separated 
grandson, the succoasion on the grandfather’s death to the 
property, both ancestral and self-acquired goes in preferonce, 
according to the Hifdn law, to the united sons, por Jardine and 
Ronade, JT, in Fakirappa v, Yellappa, LL, R, 22 Bowe 101, 
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Chapter XLL—SUCCESSION. 


" “Phoro ave tivo distinct systoms of sticcession recognised by 
Hindu law. Tho Bongal system as laid down in the Daya- 
bhaga, and that to bo found in tho Mitakshara, Both these 
purport to be founded on tho sano texts, and in both tho samo 
terms afe used, bub their signification is not identical. 


The most common way of oxpressing the difference botwobn 
the two systems is by saying that succession under tho Daya 
Bhaga is based on " religious efticacy ;" while tho Mitakshara 
makes “ propinquity” the text. ‘his explanation of tho dif- 
forences betwoon tho two systems has been vigorously attacked, 
notably by Mr. Bhattacharya, in his ‘ Commontarics on the 

indu law? That loarned author considers that Jimuta 

vbana adopted tho order of succession laid down in the Daya 
uaga in order to reconcile apparently conflicting toxts, and 

make tha list of heira symmetrical and completo; aud 
yparently concludes that both systoms are really based on 
texts of law’ differently interpreted by the two schools 


It must be remombered that tho rules of succossion and in- 
heritanco with which we aro now dealing, apply solely to pro« 
perty held in severalty and not to joint property, Ouly separate 
property cnn be the subject of inheritance, ho right to a 
partition arises duing the life-time of the co-purceneis, Tho 
right to imhorit arises only on tho death of the last owner, and 
must bo carefully distinguished from tho right of survivorship 
whish applies only to joint propeity. [fa member of a joing 
family dio possessed of soparato property it will go to his hoirs, 
whilo the joint family property will remain in the hands of his 
co-parceners, In the case of joint propeity cortain questions 
may arise analogous to thoge of inheritanco, when ® partition 
takes place between co-parconers of difforent degrees of descont 
from the common aucestor, (soo Dehi Peishad a Chakar Dial, 
LEE. BR, 1:AtL 105), bub with these wo are nob at presont 
concerned, . 
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Tho vight to in leit is not one which ean remain in suspense 
vests immodiately on the death of the proposttus, |The only 
. possible exceptions to this rule are (1) tho caso ef a child: 
en ventre sa mére and (2) those particular enses in which’ the 

adoption of ason after the owner’s death may invest him with 

tho rightg of an heir. 


Orpin or SUCCRSSION UNDER TE MITAKSIVARA, 
The following is the order of succession under the Mitak- 


shara as laid down in Strange’s Manual of Hindu Law, 
pp. 76 and 77 :— 


Sons, 

Sons’ sons. 

Sons’ grandsons. 

Widow. 

Daughier, 

Daughter's sons. 

Mother, 

Father. 

Brother, 

Brother's sons. 

Paternal grandmother. 

Paternal grandfather. 

Paternal grandfather's sons, (.e., tho uncles), 
Paternal grand {athor’s son's sons, (i.@., the cousins), 
Paternal groat-grandiather 

Tis sons, 

And son’s sons. 


“ Aftat this the remoter Sapindas come in, each in their 
ordor’ and then the Samonadakas in ‘their order; and lastly 
the Bandhus in theirs,” 


Tt will be necossary to discuss the above list in some detail. 


102 
MALE Issun. 


The expression ‘ Male Issuo,’ includes in Mind law sons, 
grandsons and great grandsons, but not tho more remote lincal 
desdondants, As wo have alteady obsarvead separate proporty 
on doscent to the malo isswo, in the limited senso above indi- 
cated, becomes in their hands ancestral property, and % is only 
when they proceed to a partition that any of them éon ko said 
to take any particular share in it, «if 


Tf the father has separated from his sons, any subsaquontly 
born son or sons, united with him at his death, will apparently, 
take in preforence to the separated sons, Ramappa », Sithau- 
mal, I. G, R. 2 Mad, 182, at p. 185. Fakirappa v, Yellapa, I. 
L. BR. 22 Bom, 101. 


The effect of sn agycoment by a son to rolinquish his 
claim as heir was considered by West J, in Balkrishna ov 
Saviiibai 1. L, R. 3 Bom, 54. He says p. 56, “Tiimbale tho 
adoptive son of Govind by receiving a sum of money in licn 
of his share of the estate and by his execution of the docu- 
mont No, 8. (whereby ho agreed to relinquish his share of 
the proporty and not to claim it during lis adoptive fathor’s 
life-tima or after his death) placed himself in tho position 
of a divided son with reference to his adoptive father. “he 
community of property botwoen them was thus severed, and hind 
Govind alionated his estate, ‘Trimbak could not legally havo 
interfered with the transaction, And, on this right according 
to tho oxtonsion given to the Hindu law by tho Courts in 
recent times, thero followed a right to disposo of tha property 
by will, Had Qovind therefore bequenthod his estate to 
Radhabai (his widow) or to tho plaintiff Savitribai (his 
daughter), the bequost would have taken effect, But in the 
absence of such a bequest, or othor exercisocof tho uncontrolled 
power vestod in Govind, the succossion to his .cstabe must 
still bo governed hy the provisions of the ITinda law. The law 
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assigns tho inhoritanco to evon a separated son in proferc’nce 
to the widow, Tlor right arisos. . . .. . only when her hua« 
baud has died sonless, Tho course of devolution prescribed by , 
the law could not bo altered by a private arrangomont.” 


Suecossion” to Impartible ostates and zamindaris is so fav 
from boiag settled, and such cases as have boon dotormined 
rested to +80 great an extent upon the particular. usages 
gaveriing the lands in dispute, that litle profit is to be 
gained from their examination (sce Mayno p. 629), 


Illegitimate sons (as we saw in the ease of partition) have 
no rights of inheritance among the three higher class. Among 
Sudras they inherit with other heirs, as fav down as the sister’s 
sons, and take half the share af the legitimate son, Rahi wv. 
Govind Valad, I L, R, 1 Bom, 97. 


In Allahabad it has boon bold that amongst Sudeas govern- 
ed by the Mitakshara Law an illegitimate son dues not in- 
horit, collatarrally, to a legitimate son by the same fathers 
Shome Shankar v, Rajesar, LL, R, 21 Al, 99, 


And apparently they cannot take more than half of the 
ostato, ab loast until tho line terminating with tho daughter's 
son is oxhausted. Shegirt » Girewa, TC LR. 14 Bom. 282 uv, 
p» 285. : 


Tt must however be borne in mind that whon legitimate 
and iloyitimate sons take as co-pareonors, the latter will take 
tho wholo b¥ survivorship, Sadu ov, Baiza, 1. GR. 4 Bom, 87: 
this case was referred to with approval by the Privy Council in 
Jogendro v. Nityanand, LL, RB, £8 Cal, 15 t. 


According to the Bengal School of Hindn law tho son of a 
Sudra yy a kept woman, or continuous concubito, docs not in- 
horitehis father’s ostate, Kirpal », Sukiumoni, £. L, RB, 19 Cal, 
9150 distinetion boing apparontly made between tho sou of a 
coneubino and tho son of afemalo slave. Tho situs of the 
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mother appears from the report in Sadu v. Baiza, IL. Re 4 
Bom, 87, to be immaterial in Bombay, as in’ that Prosideney 
& Sudra’s son by & concubine is treated as a dasiputra, i.e, son 


of A female slavo, v. p. deb 
2,—-Wipow, 


To default of male issue, 4¢, sons, prandsons, and groat 
grandsons, the widow inherits her husband’s proporty. ae 


(W.B.—In Bengal, as might be inforred from what has been 
already said concerning that system she will succeed to her 
husband’s share whether ho is separated or not), 


In cases when thore aro more widows than ono, thoir rights 

> equal and joint with the right of survivorship; and no 
v heir can take until alter the death of the last surviving 
nw. Bhugwandeen v. Myna Bai, 11 Moo. I. A. 487. 


:¢ widows cannot demand a partition of their interests 
nat each other, though each may by agreement or by order 
ae Court be placed in separate possession of portions of tho, 
perty. (Mayne, p. 638). 


A widow may, however, alionato her intorost, which aliena- 
tion can be onforced by partition without prejadica to the 
right of survivorship. 


Crastity,.— Want of chastity in a widow will provont the 
estate from vosting in her: but it will not divest her catate, 
if she, being chaste at the time of her husband's deconse, has 
become entitled to his estate in possession, Parvati ». Bhiku, 
4 Bom. H.C, A.C. d., 25. 


But a Windu widow's ro-marringo stands gn quitoa diifoyont, 
footing, and wilt still effect a forfeiture ‘of her rights of 
inheritancén >The matter is now regulated by the Hindu 
Widow’s Ro-miarriage Act XV. of 1856, 
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Section 1 validates Hindu widow re-marriages, 


Section 2 hawaver, provices that —“ All rights atid interests 
which any widow may have in hor deceased husband's property 
by way of maintenance or by inheritance to her husband ‘or"to 
his lineal successors, or hy virtue of any will or testamentary 
disposition, conferring upon her, without express permission 
to re-marty, only a limited intorost in such property, with no 
pawer of alienating the same, shall upon her re-marriage cease 
and determine as ifshe had then died : and the next heirs of 
her deceased husband, or other persons entitled to the pro- 
porty on her death, shall thereupon succeed to the same. 


Section 3 of the Act provides for the guardianship of the 
children of the first marriage, 


Section 4 declares the position of childless widows to be un- 
changed. : 


Section 5 saves all othor rights of inheritance possessed by o 
widow other than those dealt with in Section 2. 


Scotion 6 deals with tho coremoniés used in ro-marriage. 
Section 7 provides for tho re-marriage of minor widows. 


In Matungiri v. Ram Rutton-Roy, I. L, BR. 19 Cal. 289, Sec- 
tion 2 of this Act was hold to apply to a Iindu widow, who 
had taken a TMindu widow's estate in hor deceased husband’s 
propeity, but had subsequently renounced Tlinduism, and 
vemarricd “in tho mannor prescribed by her new religion 
(Brahmo). Mero renunciation of Linduism would not work 
a forfeiture by virtue of Act XXT. of 1850, and it was argued 
that as she did not loso hor rights then, that tho Act XV. of 
1886 could hava no application to her when she re-marriad, 
The vfajority of the Full Bench of the Calontta Court, how- 
evor, held the wérda of Section 2 to be expfess, and that her 
ostale in her deceased husband's properly determiged on her 
* ye-marriage. . 
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3,—Davairren, 


A. daughtot, in Bombay at least, is not excluded from tho in- 
heritanéo by unchastity—tho widow boing tho only fomale 
hoifac excluded. Aduyopa v. Rudrava, 1b, RB. 4 Rom, 10d, 


_ It is othorwiso in Bengal, Ramananda 2, Turischandra® L. Le 
R, 22 Cal. B47. 


Tf several daughters survive, the ordor of succession is slated 
by Sir Wm. MacNaughton to bo as follows in cases govornod 
by the Mitakshara :— 


(L) An anmarried daughter. 


(2) Marriod daughters who are indigont, to the exclu- 
sion of wealthy daughters. 


(3.) To the wealthy daughters, 


“But no preference ia given to a daughter who has or is 
ikely to have male issyo over o daughter who is barron or a 
shildless widow. Poli v. Narolum Bapu, 6 Bom. Tf, ©. R. 
A.C. J, 183.” ‘Tho abovo rules as Inid down by Sir Wm. 
MacNaughton wero expressly adopted as correct hy the Privy 
Council in Wooma Daeo v Cokovolannnd, T. f, RB. 3 Cal. 687, 
p. 598. Sco also tho recent decision in ‘Totawa v. Basawa, L 
L, BR. 23 Bom, 229, 


In Bombay, where the Mayukha provails, dauglttors take 
absolute and soveral ostates in tho property inhorited from 
their fathors. 


Elsewhero thoy take jointly, whon of the samo class, with 
survivorship, as in the case of widows, = 


(This subject will be more fully discussed whon we como to 
examine mars particulatly the subjech of Woman’s Ifstate). 
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4.—Davanren’s Sons. 


In dofault of daughtors, daughtor’s aons inlerity -bub.o 
daughter's son is not ontitled by Tlindu law to snecood ‘as ‘hoir 
to his maternal grandfather's ostato, so long as any daughtor hot 
disqualified, or in whom a right of inheritanco has once vested, 
survives, AunmirtolaJl Boso v. Rajonockant, GR, 20 A. 113, , 


. Sony by different daughtors tako per cupita as hoirs to their 
grapdfather and not per stripes as hoirs to their mothors, Each. 
takes as full proprietor, and on his death such estate devolyes 
on his heirs, and not on the heirs of his maternal grandfather, 
Sibta v. Badri LL. RB. 8 Ail, £34. In other words he becomes 
a fresh stock of descent, 


In Bombay where the daughter takes an absolute estate, her 
own heirs and not hor father’s succeed after her, Jankibai v, 


Sundra, I, L, BR, 14 Bom. 612. 


§.—PAnan's. 

Noxt to tho daughter’s sons come the parents, But there is 
a divergones botween the two schools regarding the order in 
which they take, Undor tho Daya Bhaga upon tho principle 
of religious efficacy, the father takes first, and then tho mother, 
Tho Mitakshara on tho ground of propiuquity gives tho pro- 
ference to tha mother, hus in Ratnagiri, wheeo tho Mi- 
takshare prevails, the mollce has the preference, Balktishna 
v, Lakshinan, 1G, R, t4 Bot, 6085, 


On the othor hand in Gujorat, where the Mayukha prevails 
tho Bengal order is adopted, and the father is proferred to the 
mother, Khudabai v, Bhadhur Dala, LL. R, 6 Bom. 54%. 

se 

Srev-moruens ‘Tho position of & stop-mgther in tho line of 
hoira wast mach discussod by, Sir M. Wostropp and Sir Ch, 
Sargent in tho case of Kessorbai v. Valah Rao}i, 1. BR. 4 
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Bom, 188, whore thoy held that tho slop-mother is not in- 
cluded by the Mitakshara im the term mother. But although 
astop-mthor eantot in the Presidonoy of Bombay be iniro- 
duogd as an hojr undor the term mother, yet as tho widow of a 
gotraje sapinda of tho propositus, and therefore according to 
tho doctrine of the Mitakshara and of tho Mayukba, a gotraja 
sapinda horgolf, she cannot be regarded as altogothor oxeluded 
from the succession to a stop-son, ‘They, lbowovor, did not 
dotormine at what point in the list of heirs the step-mothof 
should be placed in this Presidency: but gavo priority to the 
sister and half-sister, over the step-mother and tho paternal 
uncle’s widow. 


In Rakmabai v Tukaram, 1. L.R. 11 Bom. 47, ib was 
auggcated that her truo position was at the head of tho non- 
specified heirs ; and that sho would therefore take precedence 
of tho half-brother’s widow. But this point was not necessary 
to the decision of tho case, 


The viow takon in Rakmabai v. Tokaram, just cited, was 
again roferred to with approbation in Ruscobni v, Zoolckabai, 
LL.B. 19 Bom, 707, when a stup-mothor was preferred to the 
stop-son’s paternal unclo’s son, 


6.—Brornens. 


Among brothers thoso of tho whole blood suececd before 
those of the half blood, Those of the half blood jake im- 
medintely after the whole blood, except where the Mayulcha 
prevails there thoy are postponed to nephows of the whole 
blood. 


An undivided brother takes before a divided brother, Ie 
there has been a partition, and there aro whole brotherf and 
half-brothais, the trhole brothers take alone, if thore has been 
no re-union; bub a half-brother, who has become re-united, 
with the deceased, will share equally with a whole brother of 
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the deceased, who bas not become re-unitad. ‘Pho ro-wnion 
being treated as equal to bleod. Per Macphoison, J, in Rye 
kishore Lahoory v. Govind, IL. R, 1 Cal. 27, at"p. ax 


Tilegitimate brothers sucecct to each other in the sane avay 
as illegitimate sons, 
A 
TN up icaws. 


Brother's sons take next aftor brothors, excopt as wo noticed 
where the Mayuklia prevails—then whole blood nephews aro 
proferred to brothers of the half-blood. 


The samo rules as to whole and half blood, and as to divided 
and undivided brothers, apply equally to nephows, 


Under the Mayukha the sons of a brother who is dead aro 
allowed to share with thoir uncles, the surviving brothas, TE 
all the brothers be dead they take por capita 


This marks the point at which the system based on the 
Daya Bhaga breaks off fiom tho system adopted in Western 
India, and undor the Mitnkshara, Tho brothe:'s grandson is 
expressly mentioned in the Bengal texts as coming noxt lo tha 
nophew. In Western India ho has beon hold to be an heir, 
but his position is not yet decided. In Madras it hos bean 
held, after an elnboralo examination of the authorities, that 
under tho Mitakshara, a paternal uncto’s son succeeds to tho 
inhoritanee before a brother’s grandson, Suraya v, Liakabmina, 
1. L, R. 5 Mad, 291. 


After the exhaustion of tho malo descondants of the owner’s 
father the line of his grand parents is resorted to, Under tho 
Mitakshara the grandmother and great-grandmother, after Ua 
granglfather and great-grandfuther, Under tho Muyukha the 
piternal ancestgrs being preforred. ° 


After them come their issue to the 3rd degrag Without din- 
tincttou between the whole and tho halfblood, rate ayne § 529), 
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This oxhansts the noaror gotrnja-sapindas. 


“Phe for goliaja sapinda is thas defined by Messrs, West 
and Ruble, p. Ld— 


“On failure of tho patornal grandmothor, tho gotraja- 
gapindas, jc, al the males of the deccasod’s himily (gotra) 
rolated to him within 6 dogices downwards and upwards, 
together with their respective wives, are onlitled to inherit the” 
ostate of a separate houscholder. It would seom that ‘tho 
gotraja sapindas inhait accoiding to the nearness of their lino 
to Uno deceased, ac, that the fourth, fifth and sixth descend- 
ants in the decoased’s own line, should be placed first, next the 
father's line, véz,, tho doceased’s brother’s second, third, fourth, 
Afth, and sixth descendants, next the grandfather and lis 
descoudants to tho aixth dogree and so on.” 


After thom come the Sakulyas and then tho Samonodakas. 


According to Mr. Mayno, § 460, the term sapinda i» mono 
usttally limited to the offeror of the entire funcral cake, and 
his threo immediate paternal ancostors, fathor, grandfather, 
and groat-grandfather, hose who stand in the next degreo 
of romoteness, te, tho fourth, fifth and sixth degrees, to whom 
tha fragments of the caka are offered, ave termed Sakulyas ; the 
moro remoto anceslois up to the 14th degreo who receive only 
oblations of water are termed Samonodakas. 


After these come the Bandhus, cognates, or Bhinna-Gotra- 
Sapindas. 


Messrs, Weat and Bithler give it as thoir opinion (p. 187 
Intro.) that according to the definition of tho word sapinda 
and gotraja-sapinds, the following persons nic Bhinna-gotra- 
sapindas :— ; ; 


1. Detightors of descendants and collaterals within 6 
dogrees, 
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2. Descendants of a parson’s own danughtora und of 
those persons expressly mentionad within 4 dogroos 
of such persons respectively, ag., a grand-dakgitor’s 

. grandson, but not the groat-grandaon, since sapinda 
relationship through females is restrictod to 4 
degrees, 


. 


8. Maternal relations within 4 degrecs. 
Tho order in which these heiis take is undote:minod — 


The only one of them which requires particular meution is 
the sister’s son, whose claim to rank in succession was long 
held doubtful as he was not expressly named. 


Tn Raghunath v. Munnan, I. L, BR. 20 All. 191, tho provious 
rulings were reviewed, and it was decided that in tho absence 
of nearer relatives a man may be licir to his mother’s brother 
as regards property which is governed by the Mitakehara law 
of inheritance, This conclusion had previously beon accepted 
as the correct one by most of the modern text writers, 


The order of succession among bandhus generally, is far fiom 
clear, and there is a remarkable absence of authorily on tho 
subject both in the text writers and in tho law reports. 


Tn Mohandas v, Krishnabai, ILL. R. 5 Bom. 597, p. GOI, 
Melvill, J., points ont that it had already been held in Girdhari 
Lal! v, Bengal Government, 12 Moo, I. A. 448, thet the enu- 
moration of bandhus in the Mitakshaia is illustrative, and not 
exhaustive, and no preference was givon to those expressly 
named. This principle was affirmed in Gojabai v. Shrimant, 
LL.B, 17 Bom, 114, v.p 125. 


4 
‘In 1 Bombay case, where a Hindu died leaving a widow, 


and a son of a first cousin, vie, tho son of his fathor’s sistor’s 
daughter, it was held that ‘on the death of the widow, the 
lattor, viz, the son of the fathor’s sistor’s daughter, being a 
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bandhu or bhinna golin sapinda of tho deceased, was entitled 
to succead to his proporty, In the courso of their judgment 
tha loarned judges point out that, there seenta to bea no differs 
ence jn tho avios laid down in tho Mayukha and tho Mi- 
taksliara, in regard to the succession of cognates, and that 
under tho Mitakshara Law succession depends upon propin- 
quity and not upon toligtous efllency, Parot », Mohta, LL, BR, 
19 Bom, 631. ‘ 


DigMecrive PEATURES ov Bompay Law. 


The feature which chiefly distinguishes the Bombay Taw 
of succession, consists In the free adinission of fomales into the 
order of succession, 


Sistor: Mor instance, under tho Mayulcha tho sisier in this 
Presidency is allowod to inherit her brothor’s estato as ao 
sapinda, and hor place amang the gotraja sapindas is apparently 
next aflor tho patornal grandmother, Sakharam v, Sitabai, 
Lb. BR. 3 Bom, 353, Dhondu Gaurav vw Qungabai, 1, L. BR, 8 
Bom, 869, . 


Tho quantum and incidents of the estate they take will be 
roforred Lo horonfter: but it should be noted that sistors take 
cyually inter se, unendowed not being preforred to endowed 
sisters, Bhagirlaibai v. Baya, 1. L. RB, 5 Bom, 264. 


On the othor hand in Vonilal », Pajaram, I. L, RB. 20 Bom 
178, it was hold that the reasoning of tho Mayukha in rogard 
to tho inclusion of sistors among gotraja sapindas, cannot 
logically bo extended so as to include the daughter of a son of 
tho propositus. Sho was accordingly postponed, to the great- 
grandson in the male ling, of a separated brother. ~ 


Widows of heiis: Another very impor tant respock iv whiel: 
tho Bombay, Lay stands alone, id in allowing widows of porsons 
who would have been hoirs, to inherit after thoir husbands; 
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tho widow of gotiaja sapindas standing in the samo placo their 
hugband’s, Hf living, would have ocenpiod, subjeck only tb tho 
right of any one whose place is specially fixed, Cf: Lafxhuit. 
bai_v. Tayram, 6 Bom, LL CR. A, GC. J. $52. 


In that case Molvill, J, deduess from tho mention by the 
commorstator Visyesvarabhatta of tho groat-qrandfather’s grand 
mother (ee, the wile or widew of tho most remobe of tho 
male sapindas in direct avcent), aud of the kindied contected 
by a common libation of water (¢., the samonolakas, or col- 
laterals, within 18 degrees), that it is cloar the commentator 
meant to convey, that by a loyical interpretation of the Mi- 
takshava, tho wives of all supindas and samonodakas must bo 
held to have rights of inheritance co-extcusive with those of 
thoir husbands. 


These principles were again affirmed in Hallubhai », Man- 
kuverbai, IT. Ro 2 Bom. 388, affimed 68 N, Lallubhai 2, 
Cassibai, LL, BR. 5 Bom, J 10, 


In Bengal whero onJy the religious tos is (in Lheory) appli- 
cablo, tho bhandlas, or bhinna gotre sapindas lake along with, 
instoad of after, the gotraja sapindas: tho bandhus ee parte 
paterna coming in before any of those ew parte materna, 


According to the Daya Bhaga thorefore a cognate, ifa 
sapinda, is preferable to an agate who is only a sakulya, 


Ru-uNiON: 


In cages of re-union the order of succession is somewhat 
varied. Ifa re-united co-parcenor dics loaving issuo born, or 
en ventre sa mere such issuo take his share. If ho leaves 
brothers, the ordep is :-~ 

‘ 


(1.)° Re-united brothoys—the wholo before the half 
blood. } 


{id 


(2) Boothers of ihe hatt blood re-united, and brothers 
of Che whole blood still separate, equally, 


{6) ‘ Sepiratod brothers. 


After theso the ruecession passes to 
Tho futher if re-united 
The paternal uucle if re-united 
The half brother not re-united 
Tho frthor—soparate (not re-united) 


Then the mother 
The widow 
Tha sister 


Lhore aro apparontly no judieial deeisions in which this 
sider of snecossion has beon recognised, Tt is givon on the 
authority of special texts based on no discoverable principle ; 
aud it does not saom to have beeu present to the mind of 
Mr, dustica Telung when delivering his judgment in Apaji 
Nachar vo, Ramelandeayl. G. 1. 16 Bom, 29, a p, 57 


This said that on failure of all relations of (ho deceased, the 
preceptor, Ue pupil, tho fellaw student, or a leamod and 
vonarshla priewt shoull take the property of a Biahinin, 
Penally in default of all the king, by escheat, except the property 
of a Brahmin, which tho texts say can nevor fall to the Grown, 
MWowover in tho cago of the Culleetor of Masnlipatam v, 
Cavaly Vencata.8, M, T. A, 500, thaso texts were all sct aside 
and the Crown took the property, Tho only question boing 
whether it took it absolutely, or in trust. But the Crown must 
make out affirmatively that there aro no heirs, 


PxcLusion prom TNuMNrraNnce, 


' 
The origin of the rules respecting exclusion from inhoril- 
ance is to he-fonnd in the theory that wealth is conforred for 
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the sake of dofraying the cost of sherifice. Consoquontly the 
inability to perform the required coremonics would involve 
inability to inherit, ¢ 


The causes ontniling such disability aro thus enumerated hy 
Mana :-—' Sunuchs and onteastos, persons bora blind or deal, 
the dumb and sach as lave lost the uso of a limb are excluded 
from idhori ritance.” Yajnavalkya adds © those inflicted with an: 
incurable disease,” but this has boon held only to apply, in tho 
‘case of loprosy, to its malignant forms, Anartha v, Ramabai, 
LE: BR. 1 Bom, 554 


Blindnoss though incurable, if uot congenital, will nob ox- 
clude, Murarji v, Parvatibai, 1. L. 8. 1 Bom. 177, 187, 189. 


Outcastes are now protected under Act XXL of 1850 which 
provides that— 


“So much of any law or usage now in force in the territories 
now subject to the Bast India Company as inflicts on any 
person forfeiture of rights, or property, or may be held in any 
way to impair or affect any right of inheritance, by reason of 
his or ber renouncing, or having een excluded from the 
communion of any religion, or being deprived of caste, shall 
cease to be enforced as law.” 


To the incapacities cnumerated by Manu must be added 
those of lunacy aud idiocy, Bub this must not meioly be a 
want of even ordinary intelligence ; {he person to be disquali- 
fiod must be absolutely wanting in reasoning power, Ran 
Bijai v. Jagatpal, 1. L. R18 Cal. 111 


The vexed question, whethor or no, the madness must be 
congenital, was mucl discussed in the caso of Mararji v, 
Parvatibai, I. L, R. 1 Bom. 177, already cited, v. pp, 182-184 


Mayne (§ 550}Qis of opinion that idiocy is necessarily con- 
genital, but that madness to exclude need only exist at the 
date of the inheritance falling ’i in. 
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Tn Ram Sahye v Talla Lali, LL, R. 8 Cal 11D, tho Cal- 
enlta High Court adoptod tho viow that it was nol necessary 
then, marines s¢ or insanity shonld be congenital to disqualify a 
porsoy from inhoritance 3 mud Chat accardingly a co-purconor 
who has beconre ingene whilat in possession will loso his shave 
on partition. 


Messts, W. and B. ab p. 153, 8rd ed, of their work give ‘the 
following lists of ‘Persons Disqualified to Inherit’ 


1, Persons disensed, or infirm: in body or mind who are (a) 
Tupotont (6) blind (ec) tame () deaf (ey dumb Cf) wanting 
auy organ (y) diets (i) madmen (7) sullovers fram a loathsome 
and incurable disease, such as ulcerous leprosy, 


2, Ulegitimato childyon of Brahmans, Keshatriyas, and 
Vaisyns 


8. Porsons labouring under moral deficiencies, 
(a) Buomies of their father, 
(b) Outeastes and their children, 
(c)  Porsons addicted to vico, 


(1) Adutterosses and ineontinont widows. 


Thay do not apparently hold auy definite opinion as lo tho 
necessity, or othorwise, of mental inerpacity boing congenital 
in order to exclude, bub their inclination would seam to be 
that if must bo so. 


From the case of Bakubai v Manchhabai, 2 Bou, InG, 
R. 5, it appears that theso grounds of disqualification apply 
equally to females” Theroa danghtor, who becamo jucwably 
blind in her infaney, was held to have no right to inheritance, 
bat only to maiulenance, 
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Téis said that tho disqualification is pmoly personal, and 
Joos not extond Lo the legitimate issue of tho disyualified heir ; 
Dut it operates to defent the rights of adoptive song, who will 
only be entitled to inaiutonauqe—(Mayne, § 554) 

Again the widow of such a person cannot clain what he 
couldenot have taken. Lb must however he remembered that 
property once vested is ina differont position, and will go ip 
the adoptive son, or widow as tho case may be, 


fu Moniram ov Rert Kolitani, EI. B. 5 Cal. 776 the rele 
is that stated, (p, 782)... “Bata son... is excluded for 
cortain causes from inheritance in the same manner as other 
heirs; but if ho once succeas, tho estate is not divested for 
anything less than degradation, though causes which would 
have excluded him, if they had existed beloro succession, rise 
after the estate has descended. 


The effect of the disqualification is to let in the next hei, 
who my, or may not, bo the son of the disqualified heir, 
Thus if (he competition be between a brother and an insane 
brottot’s gon, the tatver will not reprosont his fathor ducing 
his father’s lifetime, and the former will take the wholo ostate. 
A-son of an incapacitated heir if en veatre sa more, will be 
entitled to succeed if ho would be the next heir on bis futhor’s 
‘death, but not if conceived subsequently to the opening of the 
succession, 

tn the same way tho removal of the defect, after tho property 
has vestgil hy descent, will nob revive auy of the rights of the 
disqualified her, Bapajoe eo, Pandurang, I. L. 2. 6 Bom, 616- 
621. 

It shonid however bo noted that the Jearned judges of 
Madras have artived at au exactly opposite conclusion, Cf. 
Ktishna v Sami, I. LB. Mad. G4. Lhe Bombay casa dacg 
ndt appear to bive been cited to their Lordships, 
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Chapter XUE-—WOMAN'S PROPERTY. 


{tis oxtramely dilicwll to presoné in any efear or procise 
form, tho Muda bow regarding abidhan, or womai’s proporty. 
Ktymologteally tho word Cstridhan’ means ‘property owned, 
by x woman,’ ‘This appears broadly to be the moaning 
attnchod to tho term by the author of tho Mitakshara in the 
passages cited below. But this obviously caries one no fur- 
thor, Jt throws no real light on the incidenis, or oxtont of 
such properly cither in general, or in particular, Tho defini- 
tion adopted by the author of tho Daya Bhaga is equally 
unsatistactory, Io saya: “Phat alone is bur peculiar property 
which sho has power to givo, sell or use independeutly of her 
husband's coutral.” 


‘Tho Mitakshara defines stridhan in terms of itvelf, the 
Daya Bhaga defines it, in, terms of somothing else, equally un- 
known. 


Towover, underneath the vacuouess of the conflicting dafi- 
nitions there is to be found a sabstaadial difference, based on 
tho opposed principles of the two schools, {i Bengal the 
widow suceeods her husband in default of mate issue, whebher 
ho bo sopmated er not, Tn Weston dadia only when hor 
husband is separated. Honoee if the property was to be kopt in 
tho family, tb was imperative that Jinnuta Vahana should at once 
mike it cloar, that such property at any rate, did not descond 
according to the speciatlinesindicated for Cwoman’s property.’ 
This would not appear such an myont necessity toa writer 
bolonging to a school where union was tho normal condition ; 
though ay we shall see, even whero the Mithkshara prevails 
the widow's stale ig not absolute; a result arrived at, por: 
haps rather in spite of, than in accordance with, the leading 
authority, 
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Tt is not desirable in a troutise of this charactor to-go ab 
any length into the defigitiona and glosses given do tho word 
stridhan by the text writers aud commentators of, other 
schools, They vary indefinitely, and are seldom consistent 
either with Uhemselves or with each other, Only such texts 
will besrefurred to as are necessary to enable Lhe student to 
follow intelligently tho decisions to which ho will bastefertod, 


“The best hnown description is Uhat given by Mann:-~" What 
was’ given before the Nuptial fire (adhyagni),—what was 
given on the bridal procession (adhyavahinika),—whab was 
givon in tolon of love (pritidatta),— and what was reccived 
from a brother,—a mother—or a father, ate cousidered the 
SIX-FOLD separate property of a married woman,” 


Narada’s enumeration of the six-fold properly of a woman, 
substitutes, “husband’s donation” for “gift in token of love,” 
but is othorwise the sate as that of Manu, 


We now turn to tho Mitakshara to sco how Vijnaneshvara 
deals with these descriptions of sitidhan, We select the 
translation adopied by Mr. Banneaji in his Tagore Law Lecture 
as the bost suited for our purpose, 


“2 That which was given by the futher, by tho mother, 
by the husband, or by a brother; and that which was pro- 
sented by tho maternal uncles and tho rest, at Ue timo of 
wodding before the nuptial fire; and a yilh ona second mar- 
riage or gratuity on account of supersession, as will be aubse- 
quently explained in the text, fto a womaa whose husband 
marries a second wife, lot him give, &e.’; [and as indicated] by 
the word adya (and the resi), praperty obtained by inheri- 
tance, purehaso, partition, acceptance, finding; all this is 
stridhan accordiyg to Manu and tho rest. 

Hy 


‘ 

«3, ‘ho term stridhan cpnforms in its import with its 
ctymolagy, aud is not technieal: for if the Jiteral sense be 
admissible, a technical acceptatien is improper.” 
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f. Pho enumpration of six sorts of womun’s property hy 
Manu” (here the full text given abovo.ia quoted,) “is intended, 
hol ayarestiiction of a greater number, but as a denial of a 


less.” (Mitak. Chap, IL, See.'X 1). ‘ 





Tho Vyavahar Mayukha for the most parb agrees wath the 
Mitahshara in its definition of steidhan, but for pat poses of sues 
cossion divides it inte two classes, stridlian proper, ana stride 
nol strictly so-called. [tis evident, Cherefore, that there is not 
only a difference of opinion as to what property is to be 
inefuded in the word suidhan, 2 question of merely academical 
interest, but also a much more substantial varianee as to tho 
powers of a woman oycr tho various classes of property of 
which she may becomo possessed. 


There cannot bo said to be in existence any classification of 
woman's property which has heen accapled by any general 
consensus of opinion as satisfactory. That of My Mayno is 
probably regarded as the most authoritative, but ib can hardly 
he regarded as final, 


Before ontoring into this part of the subject it is desirable 
to deal first with the natare and incidents of what is gonerally 
regardad ag tho (ypieal form of an estate inherited by a woman 
from a ninte, namely 


Tus Winow's Evrare. 


1t should howevor be notod al the outset that in Bombay 
fomalu hoirs are divided into two elassos, Tho classification 
given by Mv, Mayno in § 469 of his work las recently been 
adopted as correct by Ranads, J, iu Madhavram e Daye. 
LT. BR. 2! Bom, 739, at p. 7 kt; it is as follows i 


(1.) ‘hose who by marriago onter into the golra of the 
male whom “they sueceot tay. the widow, mother, grand- 
mother, and the wilow of » sepinda succecding by virtue of 
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hor being his wilow, sacl as Maakuverhai, in Lalloabhaé a 
Mankuverbai, £ L, RB. 2 Bont 388), 


(2) Thoge who aro of a cifferont golra, or who on marriage 
woud enter a different gotta (such as a drughter, sister, 


nicec, &e,). 


‘ 
, The first class take the typical widow's estalo, ‘Phe second 
take absolutely, ‘They will be dealt with in ordor. 


T. Those who take « widow's estate, 


Spenking of the widow's cstato, the Privy Council say, in 
Moniram », Keri, TO, 5 Cal. 776, “A widow, who sneceeds 
to the estate of her husband in default of male issue, whether 
she takes by inheritance or swvivorship, does not take a more 
life estate, The whole csfute is, for the time, vested in her; 
though in some respects for only a qualified interest. She 
holds an astate of inheritance (o herself and che heirs of her 
husband ; and upon the termination of that esinte, the pro« 
perty deseands to those who would have boen tha hoirs of the 
husband if lic had lived ap to, and died at the momont of her 


death ” 


The principles governing the oxbent of a widow's estate havo 
been thus stated by the Privy Council — 


"Tt is admibted an all hands that if thera be collateral heirs 
of the husband, the widow cannot of her own will alien the 
property except for special purposes, Wor religions or chatt 
table purposes, or fer those whiel are supposed ta be for 
the spiritual beneft of her husband, she has a larger power of 
disposition than she has for purely worldly purposes. To sup- 
port @% alienation for tho last she must show necessity, Bat 
an hionation notsotherswise legitimate may ho mado 40 by the 
consent of her busband’s kindred,” (p. 550) However the 
absence of callateral bois to her husband will, not give abso- 

"Inte Siberty of alienation to the widow, The Collector of 
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Masulipatain v, Cayaly Venkata, 8 Moo, TA, 529, 550. 
Their hodships farther held Cp. 653) 2! that tho restiictions on 
& THintde widow's powor of alionation aro Inaoparable from her 
oxtate, and their existence does uok dopoud on that of heirs 
enpable of taking on her death.” It follows therefore that a 

, plaintY who miutsé make out his own title, cannot sudkocd on 
tho stromgth of an alienation by a Tindu widow, waless ho 
provos that the alienation was mude for purposes which ‘the 
Hindu daw recounisos ag necessary, Dhondo 2, Balkrishua, 
4 LR. 8 Bom, 190, 


The primary ectigious purpase which a widow ia bound te 
carry into effoat is the performance of her husbaud’s funeral 
obsequios, Mor his apiritual beuedit sho may also make pil 
grinuwos, bab these must he regulated by the extent of the 
proporty, and no great part of it can be aliounted for such pur 
poses, 


On tho othor hand hers is not a trust estate, sho is not 
bound to save the income, She is not bound to invest the 
principal. [f she chooses to invosi it, sha is nob bound to pro- 
for ono form of investment to another form, as being more 
likely to protect the interests of the reversioners, Sho is for- 
bidden to commit waste, ov to endanger the property in her 
possession, bub short of that, she may apeud the income and 
manige tho principal as sha thinks proper, She is nob bound to 
loave more hehind her than she reeaived, (Mayne § 579.) As 
already mentioned sho can alionate her interest during her 
life. 

The payment of her hushand’s debts, even though barred by 
Limitation, has been held a pious duty within the meaning of 
tha Privy Coungil’s decision above quoted. Udai Chumter ev, 
Ashutosh, 6b. R, 2b Cal, “190, (sce also (le cuse uext quotid). 


When tho widow does alienate for any of the allawed pur- 
poses, it béhovés tha alience to be specially circumspect , 
otherwise he may find himsel? deprived of his security after” 
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her death, Chimnaji » Dinkar, £1, R11 Bom, 320,324, 
to same offect cf. Rangilbai v, Vonayok, 1, LR. LY Bou. G66,, 
ems 

In Bombay the widow has an absolute power of disposal 
over moveable property inherited from hor husband, but any 
undispoaad of residue, reverts on her death to the estate of the 
last male dwner, and it will nob be liable as her -personal 
Property for hor debts. Bai Jamna v, Bhaishanker, Lf, 
BR, 16. Bom. 238. Tn pursuance of the principle upon which 
this case was decided, a Full Bench of the Bombay Fligh Court 
hold in Gadadhay v, Chandrabhagabai, 1. L. 2. 17 Bom. 690, 
that under tho law of the Mitakshara a widow has no power 
to bequeath moveable property inhoritod by her from her hus- 
band. This practically overraled the decision of My, d, Scaté 
in Damodhur v, Parmanandas, I. R27 Bom. 155, when he 
held—positively, that a widow could by will disposo of move. 
able property bequeathed to her by her husband, and by 
implication, that she could do so also ag regards property 
inherited by her from her husband, 

But soe Motilal v, Ratilal, 21 Bom, 170, where 17 Bom, 690 
was distinguished, and it was held thata widow in Gujerat, 
under the law of the Mayakha, had power to bequeath moveable 
property taken by hor under the will of her husband, which 
gavo her express power of froo disposition, Por Ranatle, J. 
“Phore is a three-fold distinction between the moveable and 
immoveable property, between tille by bequest and uille by 
inheritance, and a dislinetion between the Mayukbaand the 
Mitakshara, which must be borne in mind before the rights of 
a widow in Gujorat claiming under a will which gave her 
express powers of free disposition ayer the residue of move- 
ablo p®perty, are nogalived solely on the authority of the Kull 
Bench’s decision Pioted above, IfRewabai tad made no dis- 
position hetself, the moveable property, in respeet of which 
freedom af disposition Lad been alluwed her, wouldshave gone 
to the reversioner as her husbandés heir.” 
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Tn, Madeas it fas recontly boon decided that whon a TWindn 
‘lied in hom the whole family estate was vested, without 
peony st sttde 
rinse, aud his mothor Cook tho estate, she was entitled to give 
io portion of the ertate €o hier son-in-law on the opeasion of hia 
Marriage with hor daughter, ‘Mho gift being held binding on 
the roversioner, as it was not found to be otherwige than 
reasonable in oxteat,  Ramasami o, Vongidusami, tb. BR. 22 


Mad. 13, ie 


When alig rocaives the praperty (which she would have in- 
hetitad), hy vil or will, she still Cakes only a widow's estate, 
unloss a darger estute iy given her in terms spoeifically ox- 
pressed iu Che gift or will, for the ease of a will ef, Hirabai 
vy, Gakebmibai, LG. Rot Bom. 678 :—0f a gift a, Annanji oe, 
Ghandiabui, 1 LR. 12 Bons, 503, 


Agoumulations: —The -botter opinion seems to bo that {he 
Jetmmination of the yuestion “to whom do the acemmulations 
of the incomo ultimately belong ¢” depends upon the intention 
of the widow at the Lime when the accumulations wore made, 
and invested, or ot hor wise disposed of, ‘Thus in eases where 
she makes no attempt to dispose of them they undoubtedly 
form averetions to her husband’y estate, and even if they havo 
been invested and converted into nw different form, Thuy will 
follow the same course; untess (1) they aro distinctly set apart 
and separated fiom tho original estate or (2) untoss they are 
more cash balances, Crish Chunder e Bronghtou, fb R. tke 
Cal, S615 Rivetl Carnac v divthai, 1a, R. LO Bong 478 683, 


Speaking gonorally, the powers af a Uindu widaw to deal 
with the estate imder pressure of necessity, may be Gukeu (a bo 
egal to those oxcreised by a manager, as laid dows in [lunoo~ 
manprasal » Babooee, 6 MLL AL 398, and the rating ay that 
ease as bo sales for {he payment of Governmgnt arrenis would 
apply to sales hy her, Ze, if thore wns a positive necessity (he 
sale would-be valid, untess the ‘purchaser was himself to blame 
for the previous mismanagement, 
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Tt nead hardly be said that nono: of these restrictions apply 
to the case of a fomals to whom property has passed by deed, 
of other agreement, giving her express powers «of alfenation on: 
appropriation. 


The widow is not bound to koop tho property together hy 
mortgaging apart of tho estate to dischargo burdens on it and 
go reduce ker income—she is at porfect liberty fo soll a part 
entirely, provided always that sho and the purchaser act bona 
fide. . 


It has bean held in Caleutta that the husband’y estate will 
be held Hable even though tho charge did not purport spoci~ 
fically to bind tho ostate ; ifas a matter of fact tho purpose 
for which tho money wag raised was one for which the widew 
could have legitimately charged the estate: in the particular 
casa ik was for the niuriaga expenses of a grand-daughter, 
Rammcvomar v, Ichamoyi, FL. R. 6 Cal. 36, 


Qn the other band, in Bombay, where a widow borrowed 
money on her personal bond, for the purpose af payhig the 
Govorument assessment, and died before repaying it, ib was 
held by Melvill and West, JJ,, that tho creditor could not 
recover tho amount either from tho estate, or from tho heir 
porsonally, either at law, or in equity, Gadgoppa » Apaji, 
LL, BR. 3 Bom. 287, This caso has been frequently referred 
to in subsequent reported judgments wilhout indication of dis- 
approval, Cf I, L, BR. 14 Bom, 563 ; 16 Bom, 236; 18 Bom, 
90. 


Tt has been already stated that alienations by a widow, other- 
wiso unsustainable, may be rendered valid by the consent of 
the next heirs, But the question arises * Who are to be con- 
sidoredgthe next heirs? Tho quostion has been fo a certain 
extent answered by the Privy Councilin Raj Lukheo v. Gokaol, 
18 Moo. I. A. at p. 228, quoted by Sir Ch. Sargont in the 
course of his judgment in Varjivan Rangji v. Ghelji, 1 L. R. 

S6 Bom: 563, 671, The Privy Council say— Thoy do not 
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mean fo impugn the authorities which Iay down that a. 
transaction of {ho kind may become valid by the consont of 
the husband's hindvad, but tho kindred in such cases must 
‘genemily be undorstood to bo all those who ara likely to be 
itopestad in disputing the transactions, At all vents thoro 
should be such a concurrence of the mombers of the family, as 
sufticos to raise a presumption that the trangaction was a fair 
* ong, and one justified by Hindu haw.” 


Tho purchaser must be careful to make it clear that what is 
consented to is the alienntion of the “whole estate,” and not 
metcly the widow's estate,” otherwisa ha may find himself 
deprived of his pntchnse by the next hoir, vide dJivan Singh v 
Misit Lall, Li. BR. 18 AN, 146, 


Tn Calentta it has beon held that a widow can alionate 
hor catate to the next roversionor, thereby giving him an 
absolute estate, and anticipating the falling in of his rever- 
sion, Nobokishore », Harinath, I, 2B. 10 Cal, £102, 


But in a lator ease ibevas held that this only appliod where 
tho whole body af porsaus constituting tha next reversionary 
interest consented, Radha Shyam =v, Joy Ram, 1 i. R17 
Cal, 896, 


Thoir consent may be ovidenced in any way, oral or wrilten, 
But ib must not be fraadutent or collusive, Kolandya vw, Voda- 
muta, b J. 1. 49 Mad, 397, 


Sho cannot however convert any part of har property inte an 
absolute estate, by means of any arrangement with the noxt 
hoir Wamehundor Sanyal v, Sarnamoyi, § , R. 22 Cal, 354 


$e the Allahal) Presidency, apparently, the widow iocs 
Not possess this pow of antedating the reversion,, Ramphal 
» Tole Kawi b th 6 AlL Lei, p. 119, 
¥ , 
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Tho Privy Council have further dunidet that though a 
JLindu widow can accolerate the succession of tha betr, hy 
conveying absolutely her lifo-estate to him, ib iq. esgential 
that sho should surrender her estate, so that tho whole optate . 
should becony at oneo vested. + Bohai Tat oe, Macha Lal, 
LL. 8.19 Gal. 236, Applied, Marndamathu », Srinivasa, 1b. 
KR, 21 Me 128, 


Thavo is no groat distinction to bo drawn betwebn suits 
and Uecrees against fomales enjoying a widow's estate, and 
similar procecdiugs against an ordinay manager. ft the 
debt is one incurred by tho deceased owner, the decree 
must be against his estate, and not aguinst tho widow porson- 
ally, Tf the debt is one for which she canuot make the 
estate tiable, the decree and cxeention proceedings cau only 
affect her own intorest. Jf the debt is one binding on tho 
estate, the suit should be framed in such © manner as to show 
that a deoioc against the estate generally, aud not merely 
against the widow's interest, is ashed for, Seo Baijan 2», Bijj 
Bhookan, G, R. 2 T. A. 275., Kristo Gobind »v Item Chander, 
11. R16 Cal, 611, Bai duns oe, Bhaishanker, TL, 16 
Bom. 233, 


But it is stilt in doubt how fargeylact fo (ake (hese precatt- 
tions would prejudice a suitor in the execution of his decree. 


Rewepies acainsr eis Avrs o A Fearne Tarr, 


Ouly the immediate reversiouers have the ridit to inter 
fore with widow's management of Use property, when the 
acta complained of are injuries to their reversion, unless (L) 
theao revorsioners are colluding with the widaw or (2) 
unless the immediate reversioner is herself only entitled in 
revarsion to a life estate; in such eases the more remote 
yeversiners can come in and claim the protection of the 
courts, (Mayne $599.) Jhula v. Kanta Pragad, I. L. 2.9 Ai, 
441, Anyaba ov, Daji, 1 LR. 20 Bum 202. Mahomad aw 
Krishnan, I, L. R.11 Mad, 105. 


Mrisnet easy to define tha nety, which would entitle the 
next reyarsioner loo amintain a suit Mere waste in the 
sMuehdh sease wohl not be a suficient giound, tha acks must 
be subh as would alfeek a permanent destiuelion of some. part, 
or of the whole of the estute, Tle must sudo” ont a ease 
approaching lo spoliation. Sunender of the estate toa third 
person, has boon hell to justify (he appotibment of a7 nana. 

: as . : y 4 
gor iu enliie supeiession of the widow, Radha Mohan», 
Ram Das. 3 Bong. &, RL ALG. dS. 862. 7 


Suits by a reversioner to set aside, or rather to declare, an 
adoption invdid would fallunder the tand See of the Specitie 
Relied Act (lL of 1877). 


That Section provides as lolaws i= 


"(9 Any person entitled to any legal character, or ta any 
right as to any property, may institnto a suit against any 
person denying, ar interested to deny, his title lo such 
charactor or ight, and tho cout may, in its discretion, make 
therein a declaration that he is sa entided, and (he plaintif’ 
noo not, in such suit, ask for any further velief: provided thal 
no cout still make any such dechuation, where tho plaintiff, 
boing ablo to seck further relief! Than ¢ amore decliuation of 
title, ontits to do so. Plus. () gives an example of a widow 
alionating part of the proporty and Ulus. (/) ona of aw widow 
adopting a son, ‘This section nately embodies in logistatian 
form the results of previous decisions of the Law Cyurts, 


The right do maintain the suit is linibed to the nearest 
reverstonary heir: unloss ho had colluded with tho widow, 
Ratmabai vw Rangray, bob. 69 Bom. Gt 


An alicnation by a widow, in oxcess of hor powors i& void 
to that extent only and does not aflect a fofeiture, Bub tg 
tho validity of tho translations sway dopond upon facta the 
evidence of which may be lost by delay, tho ioversioner m ny 
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gue nt once to sot aside so much of the tiansaction as 
endangers bis title, See. £3 of the Specific Relig Ack provides 
thata “ declaration made andor this chapter’ is binding only 
ou tho partigs to tho snit, porions claiming “Unrough them 
respectively, and, whero any of tho parties aro Gustees, on the 
porson for whom, if in existence at the dato of the deelara- 
lion, sueh, parties would be trustees,” The suit therefore must 
pe for a declaration, not that tho alienation is void, butethat 
ib is void against the heir, lsi Dat v, Uansbutti,) LR. 10 
Cal. 32 & 

Whetea fem vio heiress having fands in haud suftvient to 
pay olfa moityuss, sold a part of the property instoad, the 
sale Was sob asia at tho suit of the reversionars, on tha terms 
ol treating the mortgage as an existing debt, and giving the 
purchaser credit for the amount which the heise would other- 
wise have fiad to moot, Lulleet v, Srecdhur, 13 Suth, £57, 


Ll. Lemale heirs who take absolutely :— 


Tho right of a daughter to lake absolutely was affirmed in 
Bombay by the decision of Sir Mathow Saugse, C. Jd., ia Dev- 
coover bai’s case, Pranjivandas v, Dovkuverbai, 1 Bom. H, 0. 
RO, G. J. 180; at page 13h, the Chicf Justice says-—~ On 
reviewing all uccessible authorities, 1 huve come to the conclu. 
sion, that daughtors take tho immoveable property absolutely 
from their father, after their mother’s death.” 


This rule applies equally in this Presidency, whothur the 
caso ix governcd by the Mitakshaia, or the Mayukha, though 
tha course of desceut from the female heir may be diferent 
under the two schools, vide Jankibai v. Sundra,f. L. B. Lt Bom, 
612. 


‘Tho sister's right was judicially tecognised by the High 
Court of Bambay in a case reported in the samo volume as 
Deveooverbai’s case. Venayak Anandray vo. Luksmibai, 1 B, 

If, G0, G 3. 117, 124; affirmed B. C.9 Moo. LA. 538, 
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And ivappoars from the remarks of Westropp, C.J, in 
Talpwam on. Mathurudas, Fob. 2, + Rom. 662, O71 that 
Vonnyok , Laksinibai was argued on domurrer, and that 
spreific charges of waste wore: made against (he, defendant, 
including allegations of tho sile of immovenble property, ani 
appropriation af the proceeds to her awn use; the decision being 
Vn her Civpar the ecanelugian is obvious ag to dha -nbsolute 
charastor of the estate she took as bad the plaintiff’ had ‘any: 


Mlerost whatover, a4 reversioners, their allegations would 
necessarily have entitled them to an injunction, 


Stop-sisters or half-sisters, scem according to the answers 
and authorities callected hy West and Ridiler (p 469) to 
take absolute estates in tho sume way as sisters of tha whole 
Ilood. In eases where moro than one sister or daughter 
inherit, each takes in severalty without right of survivorship, 


though if they do not como to a division they may be said to 
act as if joint-tenants, 


Tt has vary recently heen decided by a ull Bench al the 
Bombay Migh Comt, that a giaddmother inheriting fom her 
grand-daughter, takes an absolute estate, 


Shave taken by « famale on partition ---It appears to bo 
the general opinion of text writers, that females who take a 
share on a pattition, take a life estate only, analogous to that 
of the widow estate, which will devolve upon her doath on 
her husband's heirs. 


This dispoaea of the acquisitions of a woman under the loads 
of inheritance and partition, She may however acquito pro- 
perly in two other ways, namely by gift, or by purchase, in- 
cluding under the Jatter term acquisitions by lnbour dy skill, 
nial enrnings. i 

: 


Gifts s—~iPheqa aro known by ‘different names according to , 
thei gatare and the somce from which they come, 
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Tt is nevossary {o onmmorate a ‘ortain number. of them, as 
wo shall find that under the Mayukha, and toa losson dogree 
ander the Mitakshara, their course of devolution varies. 


. ‘ 
Sulka:—Marriaye foo, Beida Price, or acearding fo the 
Dayabhaza, tho gift made by the huyband to his wife to induce 
r) : 
her to goto his house, 
yy 


* Adhyagni, and Adhyavahauika:—-Those have been already 
alluded to ‘when quoting Mauu's description of the six-fold 


property of women. 


Anwadhoya:-—“ What is received by a woman after mar- 
tiago fram the kinsmen of her lord, ov from those of her 
parents is called a gift subseqnent” ‘The term is also some- 
times applied to anything received by her after tho nuptial 
coromony fram her Wnsband bimsélf, or frou ber parents, 
through pure affection. The better opinion appoars to be that 
_ this term is only to bo applied to such gifts as aro made to 
her, in her capacity as brite, ant would vot apply to gifts by 
will toa daughter, &e, 


Yautaka:—Gifts recoived at the time of the marriage, 


Ayantake :—This inclades all not included in yautaka. 


Saudayike :—Provided the gift is made by the husband, or 
by a relation, either of the woman, or her husband, it scams to 
be immaterial whether it is made before marriage, at marriage 
oy after marriage; i¢ is equally her saudayika, °(Mayne 
§ 613). 


Pritidatta:-—Or gift of affection by a mother-in-law or 
father-in-Jaw, ayd what has been-given her as a tokey of 
respect when making abeisauce at her fedt. It is also used 
with reference to property given by the husband through 
afiection. ‘ 
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Speaking of gifts Mr. Bannoji says in his Lagoro Lee- 
ture, yo 817: SA gilt may he received cither fram a rela 
tion, oy fiom a stanger. ta the former ease, the proporty 
giveb always tauks as stridhau aceotding to all thescluolsee. 
{i the Inttor easy, excopt in the Bonares (Mitahshara), and 
Maharastra achools, where all gifts constitute sitidlan, the 
property given bocomes stiidhan only when aecelved by am 
woman ab the time of her martiage, A legacy is regnided in 
tho light of a giff, and constitutes stidhan, where a gilt fiom 

testator would have ranked as stridhan.” 


When sv sum of money was given to a widow, without 
restriction, in Hiew of maintenance, by her deceased husband's 
family, it wag held ‘that it became absolutely bers, and that 
sho could, by will, dispose of landed property acquired by meaus 
of it. Nellnik Kamara eo, Marakath Narmad, © 0, 8.2 Mad, 
166. 


Property acquired by purchase, &e:—Property purchased 
out of funds absolutely belonging ton woman is her sGidhan, 
so alyo what ts obtained by her in exchange for her stadhan, 
Speaking of acquisitious by labour aud shill, and of a 
womnn’s enrnings, Mr, Bannoiji says, p, 818 Vagore Lectures 
(878, “Wealth ournad by a woman hy the mochanical arte 
during covertire doos nol, except in (he Bonnies and tho 
Mahatastia schools, boeome hor stuidhan, But if camed 
Uming widowhood, or maidenhood, it would bo her stidhan 
under all the schools.” , 


My, Mayne haa divided wouan’s property into threo classes 
aceurding to the control sho can exercise over tt (S615 ed seq) 


(st: Saudayika of all sorts, movecblo and immoveoble given 
hy relations other than hee own husband, and sauwlayika 
ofr moveable charactor given by him Over this property she 
has absolute control, In cases of extromo distress her 
‘husband nay indood uso this property, bub’ he is bound to 
restore it. ‘ 
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Qid: Property aslo whieh her control is limited by her 
busband--but by hiv only; and of which alte bocomgs 
absolute owner on his death, Lhe property mentioned: wider 
this head by Mr, Mayna ineludes—v woman's gains, weakh 
required by mochanicd arts, or received through affeation af 
any other Litt the kinsmon,—Those spocies of property go to 
yhorshushand if he survive hor, but Co her heirs if sifo survive 
him. 


8rd: Property which sho can only deal with for limited 
pnrposes, This includes immoveable propaty when given or 
devised by a husband to his wife, unless where tho gift ot 
davise is cyupled with an expiess-power to alienate, 


Chapter XLV¥.—SUCCESSION TO 
WOMAN'S PROPERTY, 





The #ocession ta woman's property ia determined by a. 
number of different considerations, and will vary according 
a 
Qo tm 


1, The woman is a maiden, or married, 
« 


+2. Tf marriey, whether in an approved, or unapproved form 
. ‘ 


. . 
3 The souree from whicl) the property came. 


4, Mie sclical of law to whieh het family belongs, 


tr 


Ist, Sucegs gion fo admaiden: - Her stidhau yoce (1) to her 
tering brotheis—(2) huliog whon to her parents—then (3) to 
hors patemal himsinen in due order, Any nuptial presents 
which way have been made are relturued to the bridegroum 


2nd. Suecession to a niarvied woman When the woman 
Homurriod {fC is necessary to distinguish botween cases falliag 
wnder the Mitikshara and those falling ander the Mayukha 


Uapun tin Mavansuara, 


Vhe Mitakshara only igcognises one Tne of descent for 
tho whole of # matriod woman's property except ber sulka - 
namely that given foe Yautaha, which ts as follows. — 


(1) Dauyhter—(v) Unmarried, 
(b) Married if waprovided for, 


(e) Married and wealthy, 


(2) Danghtou's daughter, 

(3) i dow, 

(4) Son; Cinclading alopled seu.) 

(5) Now's son (including son’s adopted son ) 


‘The above are included fn the tem sate! as shown by Cho 
text of the Mitakehara, whore the oxpreasion withoitt issue, 
ig oxplained to mean; ~leaving no daughter, nor daughter's 
daughter, nov daughter's son, nov son, nor son's son, 


> (6) On failure of these tho property devolves: <1 
married in an approved form :—on the husband andy his 
sapinglas. Gojebai e. Sludmant, 6G RL V7 Bom. Lib, po 
ytelang, J, 121-122, 


\fmurried in an unapproved form:—on the parents, ake 
‘other first, and then to their sapindas, 
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the Mitatshara as wo have just acid classes all woonur's pro~ 
perty, except that whieh she takes ay a wicdoyy, (ated har sulka) 
as stridhan, for the purposes of succossion + consmyncnlly ag 


* the daughter inhorits an absolute astute if will davalve ons 


stridhan along the lines above indicated. daukibai vy Sandes, 
Li. BB th Bom, 612 So also under similar cirenmsatinens 
in the uso of the sister, Buaskae ‘Teimbak o. Malay, 6 


Bom. HGR. 0. CS 1. 


In a recent Madras caso, where land had been giver by 2 
father to his daughter after her marriaye, it was bell that 
on fier death if weat to her daughter, ta prefereaco to hes 
brother, and the widow of a subseqnontly deceased sen, 
Mathappudayau v, Ainmani, © L. R. 2t Mad, 58, Uhe decision 
was based on the Mitakshara, 


Tho ‘sulka,’ whatever may have been the ralo in the earlier 
times, goos first to wontn’s brothers of Lhe whole blood, und 
then to the mother, 


Though in Bombay a widow has an absolute estate in the 
moyerble property inherited by her from her busband, it 
dogs not rank us stridhun—and it passes on hor death to the 
next heirs of hor husband, and further as we have already 
noted, it is not in their hands available as her porsonal pro- 
perty for har debts, Jamua Baio, Blinishanker, LL. Ry 16 


Bon, 233. 


On the other hand immoveable property given, or devised to 
her by her husband, bat without express powor of alienation, 
will appmently be classed as stridhun, aud go to her heirs ip 
her husband's family, and not to his heics Kotarbassapa 2. 
Chand verova, 10 Bom, If. C. £. 403 (by implication), 


‘ 

It has been held in Bombay under the Mayukn, that a house 
given to a married woman by a stranger to’ the family, aad 
her own earnings, devolve on har death ag if'she had been .a 
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malo, and accerdingly the danghtor-in-law was hold to suecoed 
iy prefgrones (9 the datghtor of a deceased daughter, Bai 
Narmada », Bhaywanteni, LoL, R. 62 Bam. 505. 

Phere are no decisions clearly laying dowa tne order of 
snevessim: in the ease of property inhorited by a ofemate 
“frous a fenvale, tn Bengal it would seens (hat such * proporty 
does not become the steidhan of the secoud halder, and sen? 
her death will not go to her heir, 


In Rombay unday the Mayukha, as uot being stridhan 
strictly xo called, it would probally descend ta cher nearest 
hoir as if she were a male, Of the observations of West, J, in 
Vijimangam eo. Lakshuman, § B, IL GO, GO. Jd. 2th, 


Under the Mitakshara which makes only tho oue exception, 
that of sulla, ib would presumably go in the fine of the female 
heirs, 


Usper rug Mavenica. 


Yor purposes of siveession under the Mayukha, it is necessary 
todistingtish bolween various classes of woman's property. 
hese have bean classified in diflerent waya by differant writers, 
Phat of Mr, Bannerji is perbaps the best namely s— 


L Anwadhoya stridhan, or gift received after marrage from 
he hushand’s family; aud pritidatta stridhan, or praperty 
given hy the husband through affection. 


Theso the malo and female issue tnke equally. Ashabai v. 
Haji Tyeb (a Curchi Memon ense), f. L. R98 Bom, 315. 
The order of succession among grandchildren ts uncertain, 


Vi, Yautaka’ Geo above p. 131) This devolves according | 
to the general rule given in the Miakshara, 
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TEL, Other doseriptions of stridhau, (esides thasa named 
in Land Ef.) spoeifically enumorated in the tuxts (execpt (he 
aut), namely, wonlth given hy relations other than tha 
husband, antl weal(h received on supercession, (Seo above?) 
This also follows the erder given in the Milakshara, 


IV. Property acquiied by a woman by partition, or te 
like, that is womau’s proporty of all descriptions, other 
than those technically called stridhan, and specifically named 
in the texts of the sages, 


Such property goes to the sons and other heins even thongh 
there be daughters, 


As was poiuted out in the important caso of Mauilal o. 
Bai Riva, LL. R17) Bom, 758, Nolanth divides stridhan 
foe the pitrposes of suecassign into lwo classes, ‘stridhan pro- 
per’ (which would include elasses 1 UW. and TT in the above 
enumeration), and ‘styidhan improper’—That which is more 
emplatioaly woman's property goes lo the female offspring in 
preference to the invlo, while that which does nob class as 
woinan’s property in Uha strict Lechnieu sense, goes in profer- 
ance fo the sons and the rest. 


On the failure of the biusband uf a deceasad womau, if she 
was married according 40 an approved fiom, or of the parents 
if she wad married iu an enapproved farm, (See p. 184) The 
heirs to her stridhan ato successively,—her sister’s son—her 
husband's sister’s son—her husband's brother's son,—her 
brother's son—ler son-in-law.--and her husband's younger 
brothgr, (Banuerji p. 386.) 


Sulka:—The Setter opinion seems to he that this Will 
follow the'same Sine of devolution as thal given above under 
the Mitakshare—namely to the tterine brothets first, and 
then to the mothor. 
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